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This is tlle first issue of a Newsletter for the 
Estate Planning and Administration Section 
of the Oregon State Bar. As approved by 

the Executive Committee of the Section, each 
member of the Section will receive three issues 
a year, in August, December and April, free of 
charge. 

We have three main objectives ",th the 
Newsletter: to discuss Oregon judicial deciSions, 
Department of Revenue rulings and Oregon 
Attorney General opinions relevant to practice 
in the estate planning and administration area; 
to report on proposed and new Oregon 
legislation of interest to Section members; and 
to provide better communication be~veen the 
Executive Committee and Section members. 
Federal law will be discussed only if it has 
implications in Oregon. 

These objectives can best be met with 
involvement of Section members. You are 
encouraged to submit suggestions and articles 
for future issues. The Newsletter is intended to 
report and inform, and not to provide a detailed 
analysis of the various issues in "law review" 
form. Articles submitted for publication should 
be short in length and limited in scope. We 
believe tllis will make the Newsletter easier to 
read and also will result in more contributions 
to the Newsletter. 

Prior to publication of the Newsletter, there 
was no medium for communication bet\veen the 
E.xecutive Committee and Section members. The 
Executive Committee intends to report ill) 
activities to Section members and hopes to 
generate more involvement by members in 
Section activities. 

Your suggestions for future articles and ideas 
for improvement of the Newsletter should be 
directed to Oregon Estate Planning and 
Administration Section Newsletter, 900 SW Fifth 
Avenue, 24th Floor, Portland, Oregon 97204, 
Attention: Nancy 1. Cowgill. Telephone: 
(503) 224-3380. 

Nancy 1. Cowgill 
Editor in Chief 

To Charge, Payor Refund 
Interest on Inheritance Tax 

E lIective]une I, 1982, interest charged on 
late payments of Oregon inheritance tax 
increased to 18 percent per annum. 

DRS 305.220(2). The rate was previously 12 
percent. DRS \18.260. At the same time, the 
director of the Department of Revenue was 
authorized to adjust the ratc, not more than 
once a calendar year, if dIe prevailing market 
rate is dilIerent by at least one percentage point. 
The director is to review many factors in 
determining if a change should be made, one 
of which is the rate charged by the Internal 
Revenue Service. Since the three-month statutory 
notice of a proposed change has not been given, 
it appears no change in the 18 percent rate is 
planned for the foreseeable future. DRS 
305.220(3). This is a little surprising consid­
ering that during most of the second year of the 
18 percent rate, the rate on deficiencies of 
federal ta.x was II percent, compounded daily. 

The same 1982 legislation that changed the 
interest rate on late payments of inheritance tax 
also obligated the Department for the first time 
to pay interest on refunds of inheritance tax. 
Between June I, 1982 and May 31, 1983 interest 
on refunds was only 12 percent. Beginning]une 
1,1983, the annual rate increased to 18 percent 
on refunds, and will be subject to the same 
adjustment made to interest charged by the 
Department. 

Prior to June I, 1982, the Department lacked 
authority to pay interest on refunds of 
inheritance tax. Tllis lack of statutory authority 
was cited by the Oregon Tax Court in Bryont v. 
DeptojRev, 6 OTR 559 (1975), in its refusal to 
require the Department to pay interest on a 
refund of inheritance ta.x. In Bryant, the Court 
authorized a refund of that portion of the 
inheritance tax attributable to half of the jOint 
property for which the su"iving joint tenant 
proved contribution, and also authorized a 
refund of interest paid by the taxpayer on the 
amount of ta.x refunded. In 1978, the holding 
in Bryalll was formally adopted by the 
Department in an administrative rule which 
stated that the Department lacked ""'authority 
to pay interest on the refund." OAR 
150-\18.260(6) . 

This administrative rule was amended 
December 31, 1982 to reflect the 1982 
legislative change: 

,,'" [T] he Department does not have the 
authority to pay interest on the refund for 
interest periods beginning prior to May 3 I, 
1982." OAR 150-118.206(6). 

Under DRS 305.220(2), the Department must 
pay interest on refunds for interest periods 
beginning June I, 1982. This is certainly good 
news for ta.xpayers. Previously, a delay in 
resolving an inheritance ta.x dispute could 
seriously hurt a prevailing taxpayer who paid 
the disputed tax. 



To summarire, beginniiig aid1 interest IRC $6166 and tc.deduct i~~terest accruing on 
periods after May j l ,  1983, a VAxpayCr who is tlie deferred tax for federal income or estate ax 
chareed interest on late oavnients of inheritance nurposes The Court found tlie iiiinosiuon of the 5 Contai 
&Y must pay an annual'& of 18 percent .1 
taupa)er who successfully clrllnis a refund of 
inherimce t a ~  will be pad 18 percent annual 
interest on the refunded tax Both rates may be 
changed by the Department, but a change m 
to interest cl,nrged by the Department will 
autOmdllCdiy change interest !old by it on 
refunds. If a taxpayer pad a deficiency of 
inheritance la\, and later successfully clamed a 
refund, Bymlholds that the la\pa)er is entided 
to a refund of interest pad 
the refunded lax. 

"refund which enutles a [&.payer to interes 
On certain refunds of inheritance tax, the 
Department will not pay interest and \\ill not 

pick up k x ,  rrhicli \\ax dfected b~e\ents  under 
the control of the ti~xpayer, to be correct e\en 
though the "ewb" caused the ULY 10 be larer 
abated. The Court was also persuaded b) the 
Department's need to collect asserted tax on a 
timely basis 

be 
due under the Oregon inlieritance t a ~  l aw  The 
b ~ s i c  inheritance L%\ rdte drops to 0 percent 
alter December 31, I986 After 1986, and fo 
ta,pa)ers who presciidy pay a pick up FLY, a 
sausfactoly rcsoluuon of [lie federal estate 1; 
audit mill be w y  important If [lie state t a  
maumum credit under IRC 3 301 I reported 
tlie federal estate L ~ Y  audit report shows a pi 
iip ta\ due the State of Oregon, die Departm 

SIlrpriSeS 

n that sectioii of ORS ent 
Succession" tliere is a promsion that a p p k s  
10 both intestate and temte si~uations 

ORS 112 085 provides that any person \+ho fals 
to sumi\e the decedent by 120 hour? (fi\e days) 
is considered to haw predeceased the deced 
for nfi  purposes of iiiteslate succession and 
raking iinder the decedent's 
this provision can he reverse 
provides otlien~ise in his wil . 

The effects of this provlsion 
on the estate plan that attempts to use tlie 
manta1 deductioil promsioiis ofiRC ii 2056, 
die spousal credit in ORS 118.035. The mar 
deduction requires property to pass to tlie 

Begiiining in 1987, only a pick up la\ 

Unfortunately, a refund m e a 

The results of intestate successioii are also of 
concern. If tliere is a dcath of tlie surviving 
spouse ~vilhin the 120 hour period, evcept for 
nonprobate property that may flow to the 
surviviiig spouse, the balance of the property 

IRC $ 2053 Howeve 
allowed to amend its 

niorteni planrung that could u t h e  the dlSc1;Um 

estate ax audit report The Lapayer pad  
asserted de&ciency, plus interest. \Vlien th 

different than those of the Uniform Simultane 
Dead1 Act The will drafter should make sure 

as adeduction under IRC $ 2053, he Iwpaye 
clamed, and wax refunded, the full amount 
pick up tau initially asserted as a deficieiicy 

who reach a quick resoluuon of their aud 
At a curreiit rate of 18 percent, interes 

tlie imposiuon of inheritance tax. Once the 

It is suggested that the drafter of wills 
Cofiins found that the pick up &K u%s vdidl 

assessed at the time it was assessed For thi 
reason, the Department was not required to 
refund interest pad by the taxpayer. The Co 

be the only issue of coiitenlton benveen 111 
Department and die axpayer To asoid confus 
and perhaps unequal treatment bemeen t i  
taxpayers reaching different results in Iliei 

effects of such transfers. Specific provision' 
should then be set forth in the wlll as to die 



written material wlll corsisr or checklists, 
helpful hints, bibliographies, brief outlines and WHAT'S NEW 

(OR MAY BE) 
FROM YOUR problem recognition aids 

Sunley R Loeb, Legislalive Acmties Char- 
person, is also the Section's Iiason to the Trust 
Legislation Committee This Section's Legislalire 
Actinties Committee. the Oregon State Bar 
Uniform State Laws Cominittee and the Trust 
Legislatlon Committee haw spent considerable 
me *imnng the proposed U*orm succmiOil Without Adniinistration Act A number of the 
Committee members attended a Februdry 4, 
1984, address by Seattle attorney Malcolm A 
Moore, who is aclive in the American Bar 

Loeb has also contacted judges and law 
professors for their news regarding his act 

EXECUTIVE 

Committee of the Estate Planning and Admini 

Sancy Congdl, Chair-Elect 

Rohen Huston, Treasurer 
Members-At-Large (One Year Term) 
Laurie Caldmell 

Jeffrey E. Boly, Secretary Association's review of this proposed act. M 

Laws Committee. The recommendation of the 

system for review by the Bar CLE Committee and 

the Bar Economics Committee The System Committee hopes to have die system 
6, February 3, hlarcli 9, and Apnl 27 

The pnmary areas of activiiy of the c 

the Comrmnee's efforts to induce the Professional 

that there is often an investment advice com- November and early December, 1984. T 
content of the prognm has been decide 
proposed speakers are being approache 
program will be directed at neophyte estate 

Administration Section Newsletter 



IMPORTANT 
NOTICE 

Professional Liability Fund 
Coverage of Legal Services 
Involving Investment Advice 

Effective January 1, 1984, the Oregon State 
Bar Professional Liability Fund Plan does not 
apply: 

"17. To any claim caused by an act, error 
or omission of the Covered Party in the 
rendering of investment advice concerning 
specific investments.~' 

On May 9, 1984, Douglas R. Grim, Chairperson 
of the Securities Section, Donald DeFrancq, 
Chairperson of the Real Estate and Land Use 
Section and Jeffrey E. Boly, Secretary of this 
Section, met with Lester L. Rawls, Chief 
Executive Officer and Donald B. Bowerman, 
Chairman of the Board of Directors of the 
Professional Liability Fund. At that meeting, Mr. 
Rawls and Mr. Bowerman agreed to place an 
amendment of Exclusion 17 on the June agenda 
of the Fund's Board of Directors Meeting and 

Oregon State Bar 
Estate Planning and 
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1776 S.W. Madison Street 
Portland, Oregon 97205 

Return PostJge Guaranteed 
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recommend its approval. The proposed 
amendment is to modify the phrase "investment 
advice" by inserting before it the following 
phrase "services consisting principally of'. 

Therefore, if the Fund Board approves the 
proposal, Exclusion 17 will read as follows: 

"17. To any claim caused by an act, error 
or omission of the Covered Party in the 
rendering of services consisting jJn'ncz'pally 
of investment· advice concerning specific 
investments. " 

Apparently, the Fund is already interpreting 
Exclusion 17 to read as if the proposed 
amendment had been adopted. 

Merritt S. Yoelin, Chairperson of the Estate 
Planning and Administration Section, worked 
very hard to effect this change. He believes 
inclusion of a "principally" standard on the 
investment advice limitation will substantially 
improve the Fund's coverage of transactions 
involving investment advice. 

However, even with this improvement all 
members of the Bar should be aware of the risk 
they run when giving investment advice. If the 
services consist principally of investment advice 
and the advice is bad, the altorney may be liable 
and have no insurance coverage. 

SCHEDULE 
OF SEMINARS 
AND EVENTS 

The follovving is a selected schedule of 
seminars for the remainder of 1984 which may 
be of particular interest to Section members: 

May 2 - June 13; 7 Wednesdays, 4:00 -
6:30 p.m. Portland State Univ., Professional 
Education in Ta.xation Series, l'Income 
Taxation of Estates and Trusts" 

June 6 -7; New York University, Institute on 
Federal Taxation, "Fifth Annual Conference 
in Estate Planning", San FranCiSCO, CA Also 
offered]l",e 27·28, New York 

June 17 - 22; ALI-ABA CLE, "Estate 
Planning in Depth", University of Wisconsin, 
Madison, WI 

June 27-29; 'The Sixth Annual UCIA­
CEB - Estate Planning Institute", Chicago, IL 

October 29; Wasltington State Bar Association, 
''Twenty-ninth Estate Planning Seminar", 
Westin Hotel, Seattle, WA 

November 30 and December 7; Portland 
and Eugene, Oregon State Bar Estate Planning 
and Administration Section CLE, "Basic Estate 
Planning: A Practical Approach" 

Nonprofit 
Organization 
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Annual Meeting of Section 

TIe annual meetiug of the Section will be 
held Wednesday, September 19, 1984, at 
the Lloyd Center Red Lion, Portland, in 

the MI. Hood Room, starting at 2:30 p.m. All 
members are strongly encouraged to attend the 
meeting. 

This year's annual meeting will be limited to 
business of the Section. No continoing legal 
education program is planned. Instead, the 
Executive Commillee plans to hold a separate 
continuing legal education seminar for Section 
members later in the yea!'. 

The main business of the Section at iL'i annual 
meeting \vill be the election of Executive 
Committee members. Each year the Section 
Bylaws require the election of three nc\v officers 
(Chair-Elect, Secretary aud Treasurer) aod four 
members·at·large ''lith two-year terms. The 
ByJa\vs require that the Chairperson appoint a 
nominating committee to select nominations for 
the open positions. This year's nominating 
committee included Nancy Cowgill I David 
Andrews, Stanley Loeb and William Kretzmeier. 

The nominating committee attempted to 
identify those qualified Section members who 
are willing to contribute their time and efforts. 
In addition, the nominating committee is 
charged by the Section Bylaws to reflect in the 
nominations a reasonable geographic balance 
consistent \vith the Section membership. 
Members interested in participating on the 
Executive Committee, especially those members 
located outside of Portland, are encouraged to 
contact the Executive Committee so that next 
year's nominating committee can be informed 
of their in!erest. 

This year's nominating committee made the 
following nominations for the new Executive 
Committee: 

Chairpersoo·E1ect 
Secretary ..... 
Tre:l"iurer .. 
Members-at-Large 

(TWO-Year Terms) 

Members-at-Large 
(One-Year Term 
to fill vacancy 
of Daniel Riller 
if elected as 
Treasurer) ..... 

.. Jeffrey Holy 
· Laurie Caldwell 
· Daniel Riller 

· Rees Johoson 
(Portlaod) 

· Stephen Lane 
(Eugene) 

.James Casteel 
(Portlaod) 

· Robert Heffernan 
(Medford) 

. . Valerie Vollmar 
(Salem) 

Although the nominating committee may 
nominate only one Section member for each 
pOSition, the Bylmvs allO\v additional nomina­
tions for any position to be made from the floor 

at the annual meeting of the Sectioo. 
The Chair·E1ect for the prior year auto­

matically becomes the Chairperson for the new 
year after the annu,t1 meeting. Nancy Cowgill 
will be the new Chairperson. Other members 
who will continue on the EXecutive Committee 
ioclude Stanley R. Loeb (Portland), Conrad L. 
Moore (Portland) and Mark W. Perrin 
(Eugene), each as a member-at-Iarge with a 
remaining one-year term. 

CUSTODIANSHIP 
GIFTS ARE NOW 

MORE ATTRACTIVE 

Recent legislative changes to Oregcto's 
Gifts to Mino", Law found in ORS 126.805 
to 126.88n may make custodiansh~i) gifts 

more appropriate in cerlain situations. 
Custodianship gifts h.wc always been e.J.!::,)' to 
create. The simple instructions for establishing 
custodianship gifl' are found in ORS 126.810. 
The authority, liability and duties of a custodian 
are set forth in ORS 126.805 to 126.880, so no 
separate instrument Inust be prepared to cover 
such matters. Unlike a conservator, a custodian 
need not be covered by a bond or file annual 
accountings with a courL This minimizes the 
expense of establishing a custodianship. 

Custodianship gifts can be funded with 
securities (registered and in bearer form), 
money, life insurance and annuity policies, other 
persooal property and real property. This 
coverage was expanded by the 1981 Oregon 
Legislature to include bequests by wills, 
transfers under the intestate laws and tr.tnsfers 
under trusts. A personal representative and 
trustee are anthorized by ORS 126.810(7) and 
(9) to select the adult person who will serve as 
custodian cven if the testator or trustor did not 
speci~'. Furthermore, if the decedcnt died 
intestate, or failed 10 provide that a distribution 
to a minor may be distributed to a custodian, a 
personal representative and a trustee may 
distribute a minor's share of an estate Or trust 
to a cnstodian. ORS 126.810(8) and (9), 

When appropriate, the use of custodianship 
gifts in a will or trust may Significantly simpli~' 
the will or trust agreement. If distribution of a 
bequest or transfer under a trllst to a custodian­
ship is authorized, and a cllstodian designated, 
the testator or trustor can exercise control over 

Please send suggestions for future 
articles and ideas for improvement 
of the Newsletter to Oregon Estate 

Planning and Administration Section 
Newsletter, 900 S.W. Fifth Avenue, 24th 
Floor, Portlaod, Oregon 97204, 
Allenlioo: Nancy L. Cowgill. 
Telephone: (503) 224-3380. 



niaiiagement of a minor's share without 
elaborate provisions in tlie mill or trust. Pn 
tioilers should advise trustees or persvnal 
represen1:rtives who arc required to make 
distributions to a minor to consider whethe 

the uIti1ii:ite disrrihution past :ige IS. If a 
custodi:mship gift was no1 contemplated by a 

for contribution to a debt secured h!; joint 
property passing by right of sumiwrsliip uiil 

vnrative may ilialie tlie distribution to a 
custodian. .Apparently no court approval is 

coti!empla~e ii custodianship. Of course, 

proeidetl in tlie original gift instrument, tlie 
custodian may be required to deliwr the 

earlier distributions is found in OHS 126.817: 
' " m e  of custodian). as custodian under 

designate a custodian and direct when the 
custodial proper@ iiiust be distributed in OKs 126.103, 126.107, I E 6 . l l i  and 

ctriitribution. The theoq vf costribittion i 
applied ro woiilunjust enrichnienr. In Boir . 



addiuon that the nard's incapacity W.LS in oiie 
or more m i i s  a dleged iii the petition, and 
that the proposed gu.irdiaii is qualified, 
suitable antlwilliiig to sene Tlie statiite also 

to-medium seed estates The empliasis will be 
on a practical approach to coordinate an estate 
plan, rather than merely will drafting 

David Andrew \vdl introduce the concept 
and pliilosopliy of estate planning and will 
discuss the need to identlfy lifetime goals and 
pnorities. to provide financrd and t a  plaiiiiing 
and to educate the client tfe nil1 outline useful 
estate planning measures, iiicludiiig tlie \ull, 
powr  of attorney, li\iiig will, gifts, ~NSIS,  
retirement plans and insuclnce 

tlie Iiberi). of tlie w r d  than re,isondbl, 
iiecessaq t o  protect the nard 

Duties of Guardian. I t  was previously 
left to tlie court to tleterniiiie the nianner I 

n ib >fa) Neiwletter, [lie E\eciiti\e 
Coninlittee reported on its efforts 

h panel consisting of John Feiiiier, Daniel 

prc,posal n l i i c l i  \rill apply tlie e\clusion. iiiput forms. The panel WU discuss producin 
and implementing tlie mite plan, coordii~ati 

st'itemeiit of tlie gudrdiaii's and ward's 
guardianship actimes duriiig tlie preceding 
!ear .\t any time Ater :ippointnient of a 
giiaidiaii the court may direct ,I witor to 
e\aiiiiiic the I i w g  conditioiis of the \bard, i 

to iiitenierr tlie guardian and tlie \\ard's 
pli!siciaii or pstchologat The guardiansh 

iiicdpdcitdted persons ORS 126 103 througli 
126 1 4  should be rekie\\ed by anlone 

\ ~ t h  liniitetl experience iii estate 
g hperieiiced panelists and indiv 
5 nil1 present obsenations and 

include proridiiig for liandicapp 
cindcliildres aiid stepchildren 
Stephen Kantor \rill give a b 

gift, estate and inlicritaiice ~:LY la 

iii Portland and De 
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USE OF 
SELF-PROVING 

AFFIDAVITS 

As many practitioners acc aware, Oregon 
law allows a will to be admitted to probate 
on affidavits of the aucsling witnesses. 

DRS 11,1.055(1). Personal presence of the 
witnesses is rarely required. 

Affidavits may be executed by the attesting 
wilnesses when the will is executed, or any time 
thereafter. To avoid delays in opening probate, 
practitioners are strongly encouraged to prepare 
an .. tffidavit for the witnesses which can be 
executed simultaneously with the execution of 
the will. The original affidavit should be kept 
with the original will. 

The following is a suggested form of affidavit 
which. can be attached to the will: 

SCHEDULE 
OF SEMINARS 
AND EVENTS 

The following is a selected schedule of seminars 
which may he of particular interest to Section 
members: 

September 21-22: AU-ABA and 
Massachusetts Continuing Legal Education, 
SOPHISTICATED ESTATE PLINN1NG 
TECHNIQUES, Boston, Massachusetts. 

September 24-25: PLI, FIFTEENTH ANNUAL 
ESTATE PL\'~NING INSTITUTE, SI. LouiS (also 
October l8-l9 in New York City and November 
15-l6 in Miami)_ 

Oregon S~1te Bar 
ES~1te PlatUling and 
Administration Section 
1776 S.W. Madisou Street 
Portlalld, Oregon 97205 

******** 

STATE OF OREGON 
55. 

County of ____ _ 

We, the undersigned, being !:I'worn, 
each for myself, say: 

On the date of the foregoing will of 
JOHN DOE, consistiog of ___ (-l 
typewritteo pages, iocluding this page, each 
beariug his siguature or initials, JOHN DOE, 
in our presence signed the will and declared 
it to be his will, Whereupon, at his request 
and in his presence and in the presence of 
each other, we attested the will by signing 
Ollr names thereto. 

September 28: Pacific Lutheran University 
School of Bnsiness Administration, [,sTATE 
PLINN1NG TECHN1QUI~~, Se;ntle!racoma, 
W'L<;hington. 

October 10-12: The 2lst Annual Conference 
National Association of Estate Planning Councils, 
Iktltimore, Maryland. 

October 12: ABA Real Property, Probate and 
Trust Law Section and American Bankers 
Association Trust Division, PROTECTING TIlE 
TRUSTEE AND ENECUTOR 11\ TIlE 80'S, 
Milwaukee, WI 

October 25-26: Washington State Bar 
Association, TWENTY-NINTH ESTATE PLANNING 
SEMINAR, Westin Hotel, Seattle Washington. 

To the best of our knowledge and 
belief, the testator was, at that time, over the 
age of 18 years, of sound mind and not 
acting under any undue influence or fraud. 

SUBSCRIBED AND SWORN to by each 
of the affianls above named on ___ _ 

19_. 

Notal)' Pnblic for Oregon 
~ly Commission Expires: 

November 1-3: Oregon State Bar, 198'1 
PRACTICAL SKILLS PROGRAM, Greenwood Inn, 
Beaverton, Oregon. 
November 30 and December 7: Portland 
and Eugene, Oregon State Bar Estate Planning 
and Administration Section CLE, BASIC ESTATE 
PlANNING: A PRACTICAL APPROACH. 

March 4-8, 1985: ALI-ABA CLIO, PLANNING 
TECHNIQUES FOR LIRGE ESTATES, Honolnln, 
Hawaii. 

March 26-28, 1985: Washington State Bar 
ASSOCiation, THE PACIFIC RIM FEDERAL TAX 
CONFERENCE, Maui, Hawaii. Speakers include 
James E. Peterson, Bend, Oregon, and Joseph 
Wetzel, Portland, Oregon. 

Nonprofit 
Organi7luion 
U.s. POSTAGE 

PAl[) 
Portland, Oregon 
Permit No. }il 




