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Yhis is the first issue of a Newsletter for the |
" ¥ Fstate Planning and Administration Section’
' . of the Oregon State Bar. As approved by = .

- the Executive Commtittee of the Section, each.

* . member of the Section will receive three issues
. a year, in Augusz December :md Apui free of
. charge. =
o0 We have three mam oblecuves wnh the S
- Newsletter: to discuss Oregon judicial dcmsm_ns,"
~* Department of Revenue, rulings and Oregon

. Attorney General opinions refevant 1o practice
" in the estate planning and administration area; -

1o report on proposed and new Oregon’

. legistation of interest to Section members; and: "

~©: 1o provide better communication between lhe :

Executive Committee and Section members. ::
Federal law will be discussed only if it has -

' 1mpllcauons in Oregon.- : R
" These objectives can best be met wnh S
L mvolvem_em of Section members, You are’
"+ encouraged to submit suggestions and articles " .
- for future issues. The Newsletter is, infended to. . -
. report and inform, and not to provide_ 1 detaiied.'
E analysis of the various issues in. "law review”
' form; Articles submitted for. pubhcauon should"
" be short in length and limited in scope.. We~
¢ believe this will make the Newsletter easier 0 :
.. read and also will result in more conmbutmns -
_to the Newsletter,: "</ 77 _
: Prior 10 pubhcauon of the \Iewsleuer, lherc- E
" was no medium for communication between the
*- Executive Comsittee and Section members. The '

Executive Committee’ intends to report its,

i December 31, 1982 {0. reﬁecl Ihe 198’?

To Chai‘lgé,' Pay or Refund
: lnterest on Inhentance Tax

e ﬁ'ectzve]unei 198 mterest charged on:.'
- late payments of Oregon mheruance X

increased to-18 percent per annuem.

- .ORS 305.220(2). The rate was previously 12 .
~ percent. ORS 118, 260. At the same time, lhe

director of the Department of Revenue was:
authorized to adjust the rate, not more than -

-~ once a calendar year, if the prevailing macket -

rate is different by at least one percentage point.”

~/ The direct_or is to review many factors i<
- determining if a change should be made, one. = -

of which is the rate charged by the Internal

. {1.: Revenue Service: Since the three-month statutory -~
: notice of 4 proposed change has not been given,. <.

it appears no change in the 18 percent rate 1s:"

- planned for. the foreseeable future. ORS - P
305.220¢3).. This is a litle surprising. consnd SIS
- ering that during most of the second year of the
- 18 percent rate; the rate on deficiencies of 1
- federal tax was. 11 percent, compounded dally ST
. The same 1982 legistation that changed the "~ -
~ interest rate on late payments of inheritance tax -
Cocalso obhgated the Department for the fiest time .- .-~
" to pay interest on refunds: of inheritance tax. .
-7 Between June 1, 1982 and May 31, 1983 interest -~
- on refunds was only 12 percent. Begmmng]une L
1, 1983; the annual rate increased to 18 percem_-; e
" on refunds, and will be subject to the same . .°
¢ adjustment. made 1o, mterem charged by 1he
L Department

- Prior w}unel 1982 the E)ep.mmem lacked 35

s authorny to pay interest on refunds of i
* inheritance tax; This lack of statutory authority il
" was cited by the Oregsn Tax Court' in’ Br_mnt o B
- Dept of Rev, 6 OTR 559 (1975),in its refusalto” -
" require the Department o pay interest OR &~
- refund of inheritance tax.. In Bryant, the Court o
“: authorized @ refund of that portion of the "~ 1.
" inheritance tax almbutable to half’ of. the: 1omt - i
- property for which the surviving joint lenant
“ .. proved contribution, and also authorized 2’
i refund of interest paid: by the taxpayer. Oft. the T
Lo amount of tax refunded. In 1978, the: hoidmg PR
"o - in Bryant was formally adopted by the !

Department in an administrative rule which -

 stated that the Deparlment lacked. “"*aulhonty
10 pay interest. on Lhe refund "OAR Lk
- 150-118. 260(6).- -

~This admlmstrat:\e rule was amended

i  legislative change:

- Under ORS 305.220(2); the Department must_ E

e beginning June 1, 1982; This is. cemunly good'. o
“news for taxpayers. Previously, a delay in -

ke T he Department does not have the
aulhorlty to pay.interest on the’ refund for

" interest periods beginning pnor 0 May 3,

© 1982 OAR 150-118.206(0). -

pay interest on refunds for interest periods

resolving an inheritance tax disputé could

© o+ seriously hurt a prevaxhng taxpayer who paui 3._ L
G the dtspuled lax. . RN




To summarize, beginning with interest
periods after May 31; 1983, a taxpayer who is
chareed interest on late payments of inheritance
tax must pay an annual rate of 18 percent A

- taxpayer who successfully claims a refund of
inheritance tax will be pad I8 percent annual
interest on the refunded tax Both rates may be
changed by the Department, but a change made

. to interest charged by the Department witl
autematically change interest paid by it on -~

- refunds. If a taxpayer paid a deficiency of =~
inheritance tax, and later successfullyclamed a

~ . refund, Bryant holds that the taxpayer is entitled
to a refund of interest pad hy the taxpayer on -

the refunded tax.
Unfortunately, a refund may not al\mys bc a
"refund which eatitles a taxpayer to interest. .

- On certain refunds of inheritance tax, the

~ " Department will not pay interest and will not
-+ even refund interest paid by the waxpayer if the

~- disputed tax was paid late by the taxpayer: its-
reasoning is that inheritance tax may be dueat- -

* & certain_time, but later be properly refunded;
.7 so that interest will not be paid for the period.
the tax was due: This apparently new position.
was upheld by the Qregon Tax: Court in Eslate -

- of Collins &: Dept of Reu, 9 OTR 344 (1983)*. In

Collins, the 1axpayer filed its Oregon inheritance .

“ tax return showing no liability for a “pick up™:

"+ tax; On audit of its federal estate tax return, the .
Y deducuon for anticipated interest on estate tax
- deferred under IRC § 6166 was limited. This.-

- increased the federal estate tax and caused a-
“pick up” 1ax 1o be due; As interpreted by a

- federal ruling, only interest paid or accrued can- -

“: ... be deducted as an administration expense under - °
- 7LIRC § 2053 However, each year the estate is
- allowed to amend its [edera.l return 'md deduct SEN

+, ¢ interest which accrued. : :

In Collins, the Deparlment asserted a

- deficiency of pick up tax based on the federal -

© estate tax audit report The taxpayer pad the . . interest paid by the taxpayer. Furthermore, those
- taxpayers who prolong their audit, thereby
 increasing the interest deduction for federal - -
estate tax purposes, may be in a a betier position
(with lower pick up tax). than those taxpayers.
- who reach a quick reselution of their audit. .. i
' ~ - other situation. IRC § 2056 provides that 4 six’
month survival requirement is not a terminable - -
“ interest for marital deduction purposes. The . S
.-~ inadvertent use of these provisions can cause ~-
" the loss of the marital deduction and.the ~. ~ /.
;" increase in total taxes in both estates,

. asserted deficiency, plus interest. When the

-+ federal eslate tax was subsequently decreased -~ ¢
..+~ by an allowance of additional accrued interest -

~-.".asadeduction under IRC § 2053, the taxpayer. - -
clamed, and vex refunded, the full amount of -

B pick up tau initially asserted as a deficiency.. -

- However; the Department refused to refund
" interest paid by the taxpayer on the refunded
~© pick up tax. Presumably, the Department also. .

refused to pay interest accruing after May 31,

grey 1982 on the refunded pick up tax. :
. Agreeing with the Depariment, the Ta.\ Court ey

" in Coltins found that the pick up tax was validly

. assessed at the time it Was assessed For this, = :
:+". reason, the Department was not required to -
- refund interest paid by the taxpayer. The Court: -
.~ analogized the pick up tax with the treatment of: -
- N.O.L. (net operating loss) carrybacks for
.+ federal income tax purposes. Both involve

IRC $6166 and tc-deduct itetest accruing on
tlie deferred tax for federal income or estate tax
purpeses The Court found tlie mposiuon of the
pick up tax, which was affected by events under
the control of the taxpaver,  be correct even
though the “events” caused the tax to be fater
abated. The Court was also persuaded by the
Department's need to collect asserted tax on a
timely basis

Beginning in 1987, only a pick up tax mil be
due under the Oregon inlieritance tax law. The
basic inheritance tax rate drops to O percent
after December 31, 1986 After 1986, and for

taxpayers who presently pay a pick up tax, a -

satisfactory resolution of the federal estate tax
audit mill be very important If the state tax

masimum credit under IRC § 2011 reported on

tlie federal estate tax audit report shows a pick -
up tax due the State of Oregon, the Department :
will impose the tax, plus interest from nine

- months after the decedent’s deatlr. If adjustments
~ are subsequently made to the federal estate tax . -
- ljability which lower. the state tax maximum’
- credit, the Department will refund the pick up. -
tax but may not refund the interest paid by the -~
“taxpayer. Furthermore, it may not pay interest = .-
- under ORS 305.220(2). Apparently, the Depart- .
. ment's decision to refund the taxpayer's interest -

and pay interest will depend on whether the -

~adjustment to the federal tax [mblhry was under .'
" the control of the taxpayer.. .

It is easy to imagine 4.case in: Wthh the
federal estate tax liability may be adjusted for a-

-variety of reasons, including the deduction of -
_ interest on estate tax deferred under IRC § .-
6166. In such a case; the Department may have - -
. difficulty in atlocating, the refund between that -
portion which entitles the taxpayer to a refund '~
" of the taxpayer’s interest and payment of interest © .
-by the Department and that portion which ;.
" entitles the taxpayer to no interest, not even the' -~ |
- differentthan those of the Uniform Simultaneous. -
Death Act The will drafter shouldmake sureto .
/. apply these rules.in order to accomplish the” .~
" desired tax and family results. ORS 112.625. _
. allows for different presumptions in wills, hvmg T

At a current rate of 18 percent, interes:

+ charged and paid on some refunds of inheritance < -
- tax by the Department is almost s important as

" tlie impositon of inheritance tax. Once the .

-, Department only has to collect, and possibly .

- refund, a pick up tax determined by the Internal
Revenue Service, the imposition of interest may
- be the only 1ssue of contention between the.

- Departmentand die taxpayer Toavoid confusion,” :
~and perhaps unequal treatment between those - -

taxpayers reaching different results in thei

 federal andits, new legislation may be needed to’
- provide a uniform rule on when interest will be
_ charged, refunded and paid on pick up tax.

elections by taxpayers. A taxpayer may elect to- .

" extend the payment of federal estate tax under . : : :
L e e e e e author was invelved in the representition of the Colling Estie.

ORS 112, 085 Contams
Surprnses

I n that section of ORS enutled “Intes!ate

Succession™ there is a provision that applies. © "

to both intestate and testate situations
ORS 112 085 provides that any person wheo fails -

to survive the decedent by 120 hours (five days) :

15 considered to have predeceased the decedent;

for aif purposes of intestate succession and =+

taking under the decedent's will. The result of -
this provision can he reversed if the decedent . -

< provides otherwise in his wit| S
The effectsof this prowsmn can he devastating.

on the estate plan that attempts to use tlie:

marital deduction provisions of IRC § 2056, or - L

die spousal credit in ORS 118.035. The mar tal. :
deduction requires property to pass to tlie <.~
surviving spouse and ORS 112.085 will cut off - -

- the process of passing. The spousal credit is: - 3

based on tax apportioned 1o the surviving

- spouse and, if no property (lows to the surviving -
spouse, the credit will be lost. Even if the will - .-
has negated the simultaneous death provisions - " -

. of ORS 112.575, et seq., it is necessary to lake o

the further step of specifically negating ORS

. 112.085 and declaring that it is not (o' operate | .
- on the will of the decedent. - o L
The results of intestatesuccession are also of -

concern. If theré is a deatl: of tlie surviving
spouse within the 120 hour period, exceps for
nonprobate property that may flow to the

 surviving spouse, the balance of the property. - -
- will fow to the first dying spouse’s heirs, again:

defeating the marital deduction and spousal:

- credit provisions. ORS 112.085 closes the post -~
morterm planning that could utilize the discladmer . .-
.- provisions to achieve the desired tax results. -

* The objectives of the statute. are not that

trusts; deeds, contracts of insurance or any’

It is suggested that the drafter of wilks - 2

- determine the objectives of the client as to the '
. desired devolution of the property. and the tax’

effects of such transfers. Specific provision'

" should then be set forth in the wilt asto die 7
- upplication of both the Simultancous Death Act .-

" and the survivorship provtsmns 50,25 10 assure -
_lhﬂE the gozl.[s are oblamed



s Professional I.mblhry'tund

FROM YOUR
EXECUTIVE
COMMITTEE

" The current members of the Executive
. Commlttee of the Estate Planning and Adminis-

L trduon Secuon are

Merritt S. Yoelin, Chau'person o
- Nancy Cowgill; Chair-Elect

~ Jeffrey E. Boly, Secretary

" Robert Huston, Treasurer

. Members-At-Large (One Year Term)
/.. Laurie Caldwe :

"~ James B, Bedingficld

- David Andrews. -
. Walter Pendergrass -
- Members-At-Large (TWO Year Term)
;- : Stanley R Loeb :

- Conrad Moore.-: |

-~ Mark Perrin -
Dan Rmer R

Smce the begmnmg of us term in Seplemher

"~ 1983, the. Executive Committee has held
*- meetings on'November 18, 1983, and ]anuary o
6, February 3, March 9, and April 27 of 1984." "
The primary areas of activiiy of the committee -

* and the Chalr_person of each subconlmmee are
as foElov.s ' : :

. . Chairperson

o Subcommlnce
. Conlmumg Legal Education |~ Laurie Caldwell *
* . Legislative Activities - . - Stanley R. Loeb
Section Newsletter . - Nancy Cowgill -
Probate System -~ - Mark Perrin -

“The Conunumg Legal Educaﬂon Subcomnurtee e
is planning a basic estate planning program to:_

- .'be held in Portland and Eugene in late.
- November and early December, 1984. The - -

- content of the prognm has been decided and - -
- proposed speakers are being approached. The: =
~ program will be directed at neophyte estate.".." -

- planners with particular emphasis on problem .. -

Ed_em_i_ﬁc_ar_io_n and practical solutions: The :

.' Mernu.‘: Yoe[m s

written material will consist of checklists,
helpful hints, bibliographies, brief outlines and
problem recognition aids

Stanley R Loeb, Legislative Activities Chair-
person, is also the Section's liaison to the Trust
Legislation Committee This Section's Legislative
Actinties Committee. the Oregon State Bar
Uniform State Laws Committee and the Trust

Legislation Committee have spent considerable <

time reviewing the proposed Uniform Succession
Without Administration At A number of the
Committee members attended a Februdry 4,
1984, address by Seattle attorney Malcolm A
Moore, who is active in the American Bar

Association’s review of this proposed act. Mp -

Loeb has also contacted judges and law

professors for their news regarding this act. -~

The Committee’s. activities on the Section

Newsletter are evident in this publication, -
" The Estate Planning Section is working with

the Bar CLE Committee and the Bar Economics.

_ Committee to plan a comprehensive probate - .
system for the Oregon State Bar. Five members - -

of the Estate Planning Section, Mark Perrin,

Dwight Purdy, Conrad Moore, Jeffrey E. Boly and -
- Merritt . Yoelin, will coordinate this project for .
" the Section and submit a draft of the proposed =~

system for review by the Bar CLE Committeeand
the Bar Economics Committee The

System Committee hopes to have the system
ready for testing by the end of this summer with -
a finished product to be presented at the 1985
annual meeting of the Bar.

.- Chairperson Merritt S. Yoelin has spcarheaded

~ the Committee's efforts 0 induce the Professional .~
 Liability Fund to drop. or substantially modify” -~
~. the Fund's exclusion of coverage for rendering
investment advice concerning specific invesiments; -
~*To date members of the Committee and other .~
. interested parties have been.able to persuade -
- the Fund. to limit the exclusion to: “investment” -
as opposed to legal advice concerning specific’
- investments. However, the Committee believes -

that there is often an investmentadvice com-

- ponent to any. advice regarding specific invest-

" menis so that the wording of the current :
exclusion is unsatisfactory. Further efforts are.
conhnumg on ths problem :

SUBSCRIPT ION

Oregon Estate Plannmg and - -
: Admlantratlon Sectlon Newsletter

. Members of the 01‘eg0n Estate Plannmg and -
Administration Section: receive. direct

" mailings of the Newsletter. Nonmembers r_na_y: i v

-subscribe by completing the attached O
. subscription and mailing it with a $10 check. -
.- to Oregon State Bar, 1776 SW Madison. -

" Street, Portland, Oregon 97205 .~

i Address

- OJEnclosed is a check for $10 payable to the

" Qregon State Bar for my. subscription to the ©- .
- Oregon Estate Planning and ‘ldmmlslmnon s
L Sectmn hewsleuer - S

C 7 Blease printortype | -

Ty - Sae - oo Zip

- Phone -

(OR MAY BE)
IN OREGON LAW

The Legistative Activities Subcommittee of the

- Executive Committee, dormant the last three

years, is active again, just in time to begin
considering legislation for the 1985 Oregon S
legislative session. o
So far this year, the Subcommitice has.
considered the Uniform Succession Without

. Administration Act (adopted July 1983 by the .-
- Conference of Commissioners on Uniform: = = .

Laws), together with the Oregon State Bar's . -

Trust Legistation Committee and Uniform State :

Laws Committee. The recommendation of the -

. joint study subcommittee is against adopuon of o
~ - this Act in its present form.” "’ T
The Legislative Activities Subcommltlee w111 Ll

also consider other possible legislation: an .

" expedited probate procedure; changes in the .
survivorship presumption; revision of apportion-. -~
~ ment provisions and procedures; revision of the - -
. surviving spouse’s elective share statute; revision
- of the inheritance pickup tax; and revision of
*. interest provisions with regard to delmquem
" taxes: Section members may have some S
- excellent ideas concerning additional areas of " - -
" existing legislation requiring review or areas not -~
" . previously considered by legislation lhﬂl now
.require statutory regulation.

- The Legistation Activities Subcommittee needs

" your idess, help and participation. If you want -
*. 10 review existing estate planning and estate -

*" administration legistation, draft new bills or-’
“- participate in presenting any Bar-sponsured bdls-" '
* in the 1985 Oregon legislative session, CALL:

OR WRITE STANLEY R. LOER at Spears,

_ Lubersky, 800 Pacific Building; Portland, -~
- Oregon 97204 (telephone: 226-6151).- -

L Oregon Estate Piannmg
. and Administration’ .-

Section Newsletter

. is published by the -

Estate Planning and

" Administration Sechon :
~ of the Oregon State Bar " .

. Editoﬁa!_Corrzr::ittee : _
. Nancy L. Cowgill - -
- Editor in Chief -~ -~

Laurie Caldwell

" member. _ _
' Stanley R. Loeb
L member o
' Jeffrey E. Boly -
o7 member
... Merrit S. Yoelin S
» additional contributing author




o apply o
iy "17 To any cla;m cause(i by an act error -

IMPOR TAN T
NOTICE

- f Professmnal Llablhty Fund
~ Coverage of Legal Services -
' Involving Investment. Advice -

' ': ! Effective January I 1981 the Oregon. Stale
© - Bar Professmnal L:ablhty Fund Plan does not

" or.omission of the Covered. Party in the

rendering of investment advice concermng- o

spec1ﬁc mvestmems "

o On May 9, 1984, Douglas R Gnm Chalrperson .
of the Securities Section, Donald DeFrancq, -

L ChalrpErson of the Real Estate and Land Use

-~ Section. and Jeffrey E. Boly, Secretary of this
' Section, met with Lester L; Rawls, Chief -~ "

Execut_ive"Ofﬁce_r and Donald. B. Bowerman, -
- Chairman of the Board of Directors of the - -~
Professional Liablhty Fund. At that meeting, Mr. -

S _Oregon State Bar
- Estate Planning and -

- Administration Section

* 1776 SW: Madison s:reet-ff

" Portland, Oregon 97205

! . Rewurn Postage Guaranteed -

'+ Address Correction Requested. 1

CEL Lo

récommenci its approval, Thé proposed

- amendment is to modify the phrase * mvestment

- advice” by inserting before it the followmg
. phrase “services consisting principatly of”.

Therefore, if the Fund Board approves the

':_ proposaj Exclusion 17 will read as follows: .

1T To any claim caused by an act, error

' :'_ or omission of the Covered Party in the -
- rendering of services consisting pnncrpaﬂ}
“i of investment: adv:ce concemlng spec1ﬁc

. investments:”

. Apparemly, the Fund is a!ready mtcrpretmg
. Exclusion 17 to read as if the proposed
amendmem had heen adopted.
" Merritt S. Yoelin, Chmrperson of the Estate
: Planrung and Administration Section, worked '; S

very hard to effect this change, He beheves

However, ever with this 1mprovemenl a.ll

. members of the Bar should be aware of the risk.
iy they run when giving investment advice. If the’

. Rawls and Mr. Bowerman agreed to place an -
sl amendmem of Exciusmn 17 on the_Iune agenda
o '_of lhe Fund s Board of D:rectors \1ee1mg and :

services consist principally of investment advice

. and the advice is bad, the attorney may be llabie:
md have no msumnce coverage :

SCHEDULE
o:-' SEMINA RS
AND EVENTS

The foilowmg is selected schedule of

- seminars for the remamder of 1984 which may ol

be of pamcular mterest to Section members

May 2= June 15, 7 Wednesdays -100 -
6:30 . m. Poriland State Univ., Professmnal

Education in Taxation Senes “Income’ . .

' Taxatmn of Estates and Trusts"

e June 6-7; New York University, Insmu(e on
" Federal Taxation, “Fifth Anpual Conference -

in Estate Planning”, San Francisco, CA Atso
L oj_’[ered June 27 - 28, New York - '
" inclusion of 2 prmmpzﬂiy standard on the " -
' investment advice limitation will substantially .-
improve the Fund's coverage of uansacuons i
" involving investment advice." -

June 17-22; ALLABA GLE; “Estate o
Planning.in- Depth" Unwersxty of Wisconsm :

- Madison, WL

June 27- 29, “The Slxth Annual UCIA -'_'- S
CEB — Estate Planmng Institute”, Chlmgo I

. October 29 Waslungton Slzue Bar Assocaauon : o

“Twenty-ninth Estate PIanmng Semm !

'_-Wesun Hotel, Seattlé,’ WA

SEK -' November 30 and December 7 Porﬂand _.: =
5 and Eugene, Oregon State Bar Estate Plannmg T
- and Administration Section CLE, “Basic Estate -

. plannmg A Practncal AP?roach" il

- Nomprofit oo}
o Organization ]
<+ 18, POSTAGE - |0

Ak
-+ 1 Portand,; Oregon *
- Permit No. 341
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' bus.mess of the Section. No continuing. tegal -

8 Annuai Meetmg of Sectlon
e annual meeting of the Sccuon wnll bc o
.~ held, Wednesday, September 19, 1984, at
., & the Lloyd Center Red Lion, Portlund; in -
* " the Mt; Hood Room; starting at 2: 30 pm. AlL

¥ members are Mrongiy encourdgtd 10 allend lhe
o meeung o

- This year's annu.tl meumg will he hmited to-

education program is planned. Instead, the:
Execytive Committce plans. 10 hold a separate

*_continuing legal, education seminar for Secuon Y

. members later. in_ the year. : '__'
: The main business of the Section aits 1nnual s

' meeung will bé the election of Executive "7

e ecent Eeglhl.m'.e chang,es to. Orei,(m g
RGlfls 10 Minors Law found in ORS 126,805+ -
: to 126.880 may make. custudl‘msrr pgifts
.+ moré appropriate in_certain situations:
. Custodianship gifts have always. been casy to'
. create, The simple.instructions for establishing -~ -
- custodianship gifts are found in ORS 126.810: RITE
- The authority, liability and duties of a cu%tndun R
+ are set forth in ORS 120.805 to 120,880, 50 no
" separate instrument must be prepared to cover
. such matters. Unlike a conservator, & custodian -
" need not be covered by.a bond or file annual

Committee. members. Each year the Section”

- Bylaws require the election of three new officers.
- (Chair-Elect, Secretary and Treasurer), and four;. /.
- members-at-large with two-year terms. The -
.. Bylaws require that the Chairperson appoint a-
“ - nominating committee 1o select nominations for’

the open positions; This year's nominating:

k - committee included Nancy Cowgill, David - . -
: Andrews Stanley Loeb and William Kretzmeier.

- The nominating. committee atempted to’

' .1df.ntafy those qualified Sectiori members whe - -
. aré willing to contribute their time and e[forls. :
.7 In addition, the nominalng, commitiee is. o
" charged by the Section Bylaws 10, reflect in the o

~. nominations a.reasonable ;,engmphtc bamec "

 consistent with the Section membership.”
© Members interested in participating on lhe _
", Executive Commiltee, especially those memhem L

located. outside. of Portland, are encoumged o
- contact the Executive Committee, so. that next -
i yeRe's, nomummg commmee can be mformed o

. _of their interest.. : T
" This year's nomumnm, commmee nmde the
_ '._foltuwmg nomumuons for lhe new: L\ecuuve '
-~ Commiittee: SRR

".Jef'frey Bo]y :

- Ch_alrpelson_-_ﬁlect'_ :.; T _
- Secretary L . Laurie Caldwell

- Treasurer . i oo .. Daniel Ritter

Mcmbers -at- Iar[,e

7 (Two-Year Terms): . o
EER R Rt ~(Portland) -
. Stephen Lane
1 (Bugene) - -
T2 James Casteel
o (Portlandy © -
Roben Heffernan
: (\ledford) '
\1embcrb-‘u Large
{One- Year Term -
- to fifl vacaney - -
= of Daniet Rmer
; _.1!' elecied as - : ' ;
' lrebu,urr.r) Q'; S .thrtt.\(}llmar :
: . g (s‘s!em)

L Allhoug,h thc nomumimg, commniaee may

_nominate, only. one Section: member for each
posmon, the Bym\% allow additional nomina-

o t:ons for any posmon © be mdde from the ﬂoor

. coverage was e\pandtd by the 1981 ()rLg,(m '

“. Rees Johnson: -

S fease send suggestions for future: - ©
© o [ articles and ideas for improvement v

- at the anaual meeting of the Section.. -

: The Chair-Elect for the prior year autos

. matically becomes the Chairperson for the new -
vear after the annual meeting. Nancy Cowgill-7 -+ )

will be the. new Chairperson. Other members

* i who \nii continye on the Executive Comm:ttee -

include Stantey R Loeb (Portland)’ Conmd L

~ -+ Moore {(Portland) and Mark W. Perrin.

(Eugene), each.as.a mcmbu‘ 'u-larﬂe wuh L '_ e

R remmmng 0!]8-3.81[‘ lerm

"'-CU.s'ToD:ANsTH'm?*'
MonE ATTRACTIVE : .;.; o

accountings with.a court. This minimizes the
expense of establishing 2 custodianship.
© Custodianship gifts can be funded with'

 securities, (registered and in bearer formy,’ .
mongy, life insurance and annuity policies, other: .= -

personal property and real property, This -

Legistature to include bequests. by wills;

transfers under the intestate faws and tmnsfers

under trusts. A personal_representative and

 trustee are authorized by ORS.126.810(7) ‘md”:"_ o
(9 to select the adult person who.will serve as -
-.custodian. even if the testator or trustor did not-

specify. Furthermore, if the decedent died

- intestate, urfmled to provide linmdaslrlbulmn’f sl
10 2 minor may he distributed to’a custodian, an
© ¢ personal representative and 2 truslee may i D0
- distribute 2. minor’s share of an_estate or 1rust;'_' i
" to a custodian. ORS . 126.81048) and. (9} :

When appropriate; the use of cuslodmnshlp

: 1_'gtﬁ<; in 2. will or trust may significantly simplify
the will or trust agreement. If distribution of a7
bequest or transfer under a trust 10 & custodian-

. ship is authorized, and a custodian designated,

- the testator or trustor can exercise controf over 0

“of the Newsletter 10 Oregon Esme

o Planmng and: Administration Section
I Newsleuer, 900 S.W. Fifth Avenue, ?4th
- -Floor, Portiand, Oregon 9770+
-+ Adtention: Naney L. Cowgill.
/. Telephone: (3__05) 224 3380 ey

‘GIFTS ARE NOW




management of a minor's share without

. elaborate provisionsin tlie mill or trust. Prﬂcu-
tioners should advise trustees or personal
representatives who arc required to make’

distributionsto a minor to consider whether the

distributions should be made to a custodian. A~ .
“ reversed by the Oregon Supreme Court. The: . -
Supreme Court held that an estate s not kable

custodianship will involve less expense than a’
conservatorship, and as noted below, may delay
the ultimate distribution past age 1S. If a

- custodianship giftwas not contemplated by a

7 iestator, or if the decedent died intestate, court.
< upproval is required hefore a personal repre- .~

- semiative may make tlie distribution to a -
" custodian. Apparently no court approval is
- - required for 4 trustee to distribute a.minor’s
" share to a custodian even if the trustor did not: .
contemplate 3 custodianship. Of course,

disiribution 1o 3 custodianship is sub]Lu t0 any -'

limitgtions in the trust instrument.

“Thie: 1983 Oregon Legislature .1mu1dcd the.’

: Gilis 1o Minors. Law to delay distribution past -
age 18 An adult is now defined to be any person -

- who. has not augined the age.of 2/ years ORS:
- 126.806. A minor is any person under age 21 :

. Under the amended ORS 126.82003), 2"
~- custodian must defiver custodial property to the

minor upon becoming an adult. If the doror so. - i
" the Court of Appeals’ opinion or the Supreme:

» provided in tlie originat gift instrument, tlie; :

"7 custodian may be required to deliver the _
: ._custodlai property when the "minor” is. 18, E9

or 20; The suggested l:mgu'lge for allowing

o earlier distributions is found in ORS 126.817:

" (Name of custodian). as custodianunder

the laws of Oregon, for (name of minor),
4 minor, untl the mmor auaing (18, 19. 19
© 20 or 21) years of age.”

A donor may also give. another the nghi 0 '

.- designate a custodian and direct when the

.. custodial property must be distributed W:thout
" any direction, a Cllhl(}dldl glft must be !

: _dlblnhutcd at age 21.: '

- The 1983 changes are not ‘lppltcnhle for glqu
. made before the effective date of the changes,
*: which: was October 15, 1983. This means that -
for custodianship gifts created prior 10 October © -

15,1983, the. custodul property must be
'd:smhu(ed by age 1877
Delaung distribution from 18 to 21 may
~ make cusm([mmhnps more altractive 1o chans.
For this reason; practiioners should consider |

»: whether custedianships are more appropriate -

.- than conservatorships or trusts for hfcllme or-:
-1 lestamentary gtfts 10 mmors

an intestae estate,for.coxtribution 10 a surviving |
joint tenant of one-half of the purchase price

':- remaining due on joine tenancy property. .
" Adopting the majority rule, the Court of Appeals

held that the estate was liable for the contribu-
tion. In early 1984, the Court of Appeals was

for contribution to a debt secured by joint -
property passing by right of survivorship unless

“- the decedent clearly provided othenvise.

- In Bonner v Amold 296 OR 259 (1984),
rev'y 63 OR App 515 (1983), the decedent

during her lifetime purchased reat property with -

her son. The unpaid balance of the purchase-
price was secured by a trust deed. Since the

property was owned us joint tenancy with right |
of survivorship, it passed directly to the sonor - -

her. death. The son was appointed personal.

representative of the estate, Under the intestate.
- laws, the son and his four siblings were the solc
_hcnef ciaries of the.estate. : ,
As personal representative; the son c[huged_ _'
. the estate with one-half of the balance of the .
purchase price of the joint tenancy property. .

Not surprisingly, his siblings objecied to this use
of estate funds: There was no indication in either.

Court's opinion, of any evidence of the':
decedent’s intent concerning pd}ment of :he v

" remaining purchase price.

The nwjority rule on contribution in lh(.b(.

. circumstagces, which was adopted hy the Court -
“of Appeals, emphasizes. the severability of the -

" personal obligation of the debt from the tien on -

the real property securing the debt. Under the

. majority rule, it is not significant that the

- encumbered reat property passes outside of the

", probate esiate. If the decedent was personally - -

obligated on the debt, and the debt survives the -

. death (See ORS 115.305), then the right of -
* contribution wifl also survive. '

* In reversing the Court.of .\ppe.ﬂs, and

:ulopum1 the. minority view, the Supreme Court:
relied on the equitable nature of the right of - ;.

contribution. The theory of contribution i :

. appliedio avoid unjust enrichment. InBo=~+
£ Armold, the Supreme Court held that the right of -

* contribation would result in unjust enrichment.

The debt cannot he severed from the lien in

* determining if it is eqtt:table to 'lpply th‘ thwr}

. of contribution.’ ' :

“Perhaps wh.u wils, most perquam»e o lhr.

- Supreme Court was the rule concerning the

- exoneration of voluntary encnmbrances on real

| mommy
ARNOLD”
RE visi TED

e Ores,(m Coun of:'\pp&fﬂs Wwis presemcd
“* with 2 case of first impression in 1983 and

Lils adoption of a new rule of law for

Oregon was quickly rejected by the Oregon .

- Supreme Court, The case concerned liability (_)_f

- property under ORS 115.255 and ORS 115.001. .~
- These two statutes require, the payment by an- ;.
- estate of 4 \uhml‘mf encumbrance on specifically.

devised real property onfy if the will L\pressl\

provides for payment. The Court found no.

: : reason o treat morigages on spcut‘ cally. du’uuf: o
real. propcrly different than real property n"Ic! '_

4s joint tenants wikh. right of quwuorslup
" What pmcuoners should remember frorm .

y Bonner 1. Amold is the importance of pl'mnmi,".' _
Information should be gathered on the existance
- of encumbrances on separately and jointly -

mteresled pdrues SR

" owned property. In addition, a client’s intentions
c:)ncernin@, the payment of such obligations. .
shoutd be determined. Those intentions 5lmuld ,

- then be expressed in the witl. Due 1o the:

“migratory” nature of many clients; it may hL '

-, adlvisable to express, such intentions in the will. ..

even though those intentions may be consistent

.-with the Supreme Court’s holding in Bonner v
- Amold. The majority, rule adopted by other ™ .-
. jurisdictions may be inconsistent with & client's - =

intentions.: Furthermore; a clear expression of

~ intent in the will may avoid the submission of -

conflicting evidence of lhe lesmam 1111_e_m_hy

 WHATS NEW
- (OR MAY BE)
IN OREGON LAW

he 1983 Leg,hl‘uure added ug,mf c‘mt
l'(.‘([l[il‘(.l’ll(lllh for appointment and -

petition for Ltppomlmcm of an incapacitated -

- person's guardian, (2} a court make more
. specific findings before appointing such -~ .

guardian, and- (3} a report, in-w form- -
specifically set forth in the statwte, be filed. -

+ annually by the guardian, These changies appear:’
- in ORS 126.103, 126.107, 126,114 and.

k26 137, and carf be summarized as follows:

- Contents of Petition, The petition musl
contain the names; ages; addresses and-
relationship of the proposed guardian and -

* ward. It must allege the nature of the -

- incapacity of the proposed ward \‘\thh

- necessitates establishment of the g,mr(lrumlup S
** Facts must also_be sel forth to support the

- allegations of incapacity, as well as the names -

-+ and addresses of persons known o the "
petitioner who Ead\e irect lumwlcdge of the e

§ vn!rd $ incapacity. ‘ _
- Investigation. Alier lhe {ilmg ofa pesmou,

.'_the previous law pcrmmed the court to
L appoint a visitor to interview the proposed:

“guardian, ward and examining physcians, -
The new law reguires the court to direct a .
visitor to interview those persons and submll ; :
4 written report o the court, prigr 10 -

. '__appomung & gtmrdl.m

¢ A psychologist, as well as a pia\,mcmn m.w'

" examine the proposed ward and bu!mm a;

written report to' the court:

. Necessary Findings. The previous stalu!e S
o _xcqmruf the court o find that the proposed. -
< ward was incapacitated and that the 27

~ appoiniment of a guardian was. necessary or ;- :
-+ desirable: The court must now find in.

-monitoring of guzardias for IIICJ[MLE[d{C(E S
3 peu.ons Or Laws. 1983, ch 535; The changes .
- appedr in _iycm_ue Bill 639,._\'.htci_1_\\;1s in;roduc_eci. S
at the request of senior citizen. and retarded
citizen organizations. Al cll.mgew were effecme S
o Janwary I, 1984 s
i The new ql.mnory prowqions rec;u:re that (l). S
* " more factual information be presented in the



. and Administeation-

- addiuon that the nard's incapacitywas in one: -

* or more areas as alleged m the petition, and
that the proposed guardian is qualified,
suitable and willing to sene The statute also
directs the court to only enter guardianship’
orders which are no more restrictive upon ~

.. tlie fiberty of tlie ward than reasonably
necessary to protect the nard

Duties of Guardian. 1t was previously
left to tlie court to determine the manner in
which the guardian would be required to™

" report the condition of the ward and the
ward’s estate. This was changed to require -
the guardian to file a report within 30 days

" after each anniversary of the guardian's

- appoiatment. The report must be in substantially.

the same form as that appearing at ORS
7 126.137{6), which form is a fairly detailed -
- statement of tlie guardian’s and ward's
" guardianship activines during tlie preceding
year \t any time after appointment of a

~ " guardian the court may direct a visitor to -
*- exanune the living conditions of the ward, : nd

to interview tlie guardian and tlie ward's -
“physician or psychologist The guardianship

. order may also be modified by the court to "

* fimit the authority of the guardian to act only -
- in areas whcrc thc W ard hd.b 2 demonslm:ed
mcap:tcny

The c!mn;,ns descrlbed nbou, obuouslv have -/
.4 d_lrect_lmp‘zct upon_the pleadings and forms. . 7

*. of orders suhmitted 1o the courts by lawyers
petitioning for the appointment of guardians for
" incapacitated persons ORS 126 103 through
* 126 143 should be reviewed by anyone

- preparing to initiate such proceedings: Fin_ally,'

it should: be noted that Senate. Bill 639 -

~ - apparently has no effect on existing procedures
- for th 4[)[)0:::&11&:11[ of gudrdmns for rimmr& :

- Liability Fund Board advanced an alternative
proposal which will app]y the exclusion:

- EXECUTIVE
COMMITTEE

1 i May Newsketter; the Executive
Committee reported on its efforts

regarding Exclusion 17 of the Professional
- Liability Fund.. This exclusion concerns . =
_ investment advise from covered service. In May,

the proposed amendment of the exclusion™

- would limit it to services consisting principally

of investment advice. Since May, the Professional.

“To any claim o goruon thereof cau‘;ed
by an act, error or omission of the Covered

Party in the rendering of investment advice:
concerning specific investments.”: /1 .

This proposal is to. be circulated to interested
*. members of the Bar for comment, The Estate -
- Planning and Administration Section has not yet:

~ had the oppnrxunm, (5} omcmllv react to Ehe new
pr()ptml - : '

v sm_-_...f

~ON BASIC

- ESTATE PLANNING

_ hc Secuon \uii spcmsor 2 seminar

‘. focusing on-the needs of the fawyer .
with limited experience in estate
planmng Experienced panelists and individual -

. speakers will present observations and _
- suggestions an plannieg tor clients with small:

- Oregon Estate Planning -
- - Section Newsletter
“° . is published by the
- Estate Planning and. .
.- Administration Section /- - member
* of the Oregon State Bar -
R R O FE AR member -

S UBSCRIPTION

o Oregon Estate Planmng and

~ Administration Section Newsfetter
i Mt,mbers of lhr. Oreg()n Fstdle PLmnmg ﬂ!ld o

¢ Administration Section recuye_duect .
~: mailings of the Newsletter: Nonmembers nny' y
/- subscribe by.completing the attached - 3
. subscription and mailing it with a $10 check '
to Oregon State Bar, 1776 SW Mddtson :
Street, [’mll:md Oregnn 9770> S

" Ei.fitoria[ C‘o}rirr_;i!ree ;

: Nancy L Cowgill
. Editor in Chief-
Laurie. Cﬂldw_cll_:f_'

'Slanlq R. Locb .

Plem pr_im.ur.lmt_:'_' R

. Jeffrey E. Boly. ¢ .
©omenmber: o

Peter L. Barnhtscl N

- additional _con_!r:bmmg a_u!bt_)r'.-_- s

. Nl Eﬁclosed isa cl.;_eck fbr S10 f)ny:lhl(: 1 the -

Oregon Staze. Bar. for my subscription to the::
()rq,tm Estate Planning and Admmislmuon
b('cuon ’\e\'.steucr : .

JName Do 0

© Addresg

- Clry S State oo o0 i

.. Phone- -

to-medium sized estates The emphasis will be: .
on a practical approach to coordinate an estate - - -
plan, rather than merely will drafting

David Andrews will introduce the concept
and phitosophy of estate planning and will
discuss the need to identify lifetime goals and -
priorities, to provide financial and tax planaing
and to educate the client He will outline useful .-
estate ptanning measures, including tlie will,
power Of attorney, living will, gifts, trusts,
retirement plans and surance

A panel consisting of John Fenner, Daniel *
Ritter and- Walter Pendergrass, will provide a- .
chronological overview of the role of the la\we__r',_- '
beginning with the_ initial telephonc calf and”

"o office imerview, discussion of fees and use of 77
input forms. The panel wilt discuss producing <" .~
and implementing tlie estate plan, coordinating. .-
with other professionals and follow-up, They. wilk

' also consider business relationships, pmpnrty
~ ownership and ethical problems; .

. Mike Morgan will provide a step-by- 519? _

_ anal)sn; of the simple will and will formalities, R
© " duties and powers of the personal representative <.
. and Oregon laws relating to intestacy,. spouse’s:. -
. elective share, ademption, lapse pretermltled
: IIEIrb and tax apportionment.:

Drafting techniques will be pre:,emui by

Valerie Yollmar, including use of forms and -~

software, as well as problems with boilerplate - - -
- language. She will emphdweamodem conc:1<:e Lo
._f_appro.u:h to drafting style. . .

Campbell Richardson, Ldurac (,aldwe]l d[ld
James F. Light, Jr., will hold a panel discussion .

- on lifetime and testamentary planning for minor. - g
- children, elderly clients and second. marrin;,u

They will explain the use of inter vivos and

- testamentary trusts, as.well as alternative -
approaches to trusts. .Specui problem (lrcdsmil s

include providing for liandicapped bencﬁcmraes o
g andchildren and slcpchlldren (IR
Stephen Kantor will give a brief overview of
gift, estate and inheritance tax lawxs and -

S0 exemptions. He will identify major tax iqsueq'aild_: R
«discuss when estate planning must. mciudc RUT
. planning for gift and estate taxes, - SRR

Written materials will include a w o'rlxlmok of L

S docume_m forms, including a simple will zm(_l i

contingent children’s trust. will, checklists;

.+ information sheets and a blbhogmplw as welE FES
" as speaker outlines. -

The seminar will be held Nmembcr %0 l984 F
m Portland and Dezember 7,.1984 in Gugene,

as-well as udeompe repan sﬂes. Around lhe )

state. :
The seminar was pl'umed by a suhcommmec

- - of the Executive Committee cha;red I)}
-~ Laurie Caldvuell ST




“USEOF
SELF-PRO VING
AFFIDAVITS

BT EEE LR

STATE OF OREGON Sy

o 1he be:.t of our knm&lcdge and S
L bGllEf the [e\mmr was; at that time, over the

5 § m:m} pmcnnoners are .mdre Orcg,on o o
Llw allows a will to be admitted to probate - Yy s - -age of 18 years, of sound mind and not
on affidavits of the attesting witnesses. - (numy of S oo S dctmg undcr any undue mﬂuence or. fraud

et OR\ 113.055(1). E’ersona! presence. of lhe

" wilnesses'is rarely required.

. Mtidavits may be executed by the mes!mg

L5 wilnesses \shul 1he will i is C‘\CCUEEd or any time -
o thereafier; To avoid defays in opening probate,
* praclitioners are sl_r_ongiv encouraged to prepare -

- an affidavit for the witnesses which can be .

" exeeuted simultaneously with the execution of::
o . the will, The original 4&” d.w;t should be I\ept o

-~ with the original will: : .
-o 7 The following is 2 suggested Eorm of 'lfﬁ(hml
"+ - which_gan be attached to the will:. = -~

We, the’ undemgned bem;, smom Ly

.cach for awyself, say:

_' .- On the date of the foregomg \uli ()E'
JOHN - DOE, consisting of T
typewritten pages, including this p‘lgé each’ . © .
. bearing his signature or initials, JOHN DOE,. .-~
~.in our presence signed the will and dtcldred i
it to be his will; whcrt,upon, at_his request
- and in his presence and in the presence of 0 '_ :
- each. other, we. atiested the. will b} s:gnmg sl
 our names thrL[O RERRA L

PR

- su BECREBED MD swo&\ to [)y e‘lch =
i of the aff ants above named oft :

”“”“*'"*"'—‘* U—.'

\omr}' Public for Oregm]
\Iy (.Ommi%um L\ptres

SCHEDULE

o Séptémbér 28 Paéiﬁc Lutheran [jn.iversi[y-_- ]
Schoot of Business Administration,.ESTATE
s PL\\'\I\'G ?ECH\lQl Lb, muﬂu'hwm

.Novemhcr 1- 3 ()r(,gon %ue Bar 1984 7 el
7 PRACTICAL SKILLS PROGRAM, (;reen\.mf)d Inn
= __'._Benerton Orngort i :

OF SEMINARS . -
Washinglon. - November 30 and .I')ecember '7 I’()rtidnd

L '_-"3;'-_.0ct0ber 10-12: lhe st Annuai (,onference: - and. Eugene, OrLg,un St.ue Bar. Lstalc Planning™-
i The fﬂlfﬂwmg 15 a selected schedu!e of SEmde‘S S National Association of Femm Pl.mmng, Counctls._ - and Admm:sarauon Secuon CLE; BASIC ESTATE -
 which may. be of Pdrucul’tr interest to ‘§ecuon - Baltimore; Maryland., S © PLANNING: A PRACTICAL APPROACH. -~ v

e members: . : SO o
Ot " i : October 12; \B:\ Real [’I‘O[}CI'KY, Prolmte dl’l([ L March. 4 8, 1985 ALL-ABA CLE, PL\\\I\G' Sl
o September 21- 22.- ALI-ABA and " Trust Law Section and American Bankers ©. © TECHMQUE{) FOR LARGE ESTATES, Honolulu
- Massachusetts Continuing Legal hdumu(_m -2 Assaciation ‘Frust Division; PROTECTING THE -+ -+ Hawaii. - SN
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+i,-TECHMIQUES, Boston, M‘wbdchmem Milwaukee, WI "+ Association, THE PACIFIC RIM. FEDERAL TAX

6 © T CONFERENCE, Maui, Hawaii, Speakers fnclude.
._October 25-2 W‘mhmgmn State Bar © © " James E, Peterson; Bend, Oregon, dlld joseph i

Association, TWENTY-NINTH ESTATE I’Lk\\h\(:_- Wcual E’orlhnd ()regon U
. SEMINAR, Westin Hotel, Seattte \U.sh__mglu_n TR ; _

e September 24 25 PLI nmmm z’L\‘\UAL

L ; ESTATE PLANNING INSTITUTE, SI LOUIS (also
Oclober 18:19 in New Yurk Cnty .md hmember e
e l) 16 in \Imml) i
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