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HEW FAGES

-' : ¢ the Annual Meetmg of the Estate o
_ Planning and Admmxstranon Secnon on

October 4, 1985, new members of the

Executwe Committee were named The Eollowmg
L are the current members: - e :
: Chairperson J. '...._.........._'..'.'..L;..,.jefﬁ'ey Boly »
. . Laurie Caldwell
toreners. Nancy Cowgll.
... Stanley Loeby -

Valerie Vollmar wﬂl are found in ORS 112 235 and are as.

_ _foilows

. Stephen Lane

- Members-at-Large *........ - Carol Kyle -
- ('E‘wo-Year Term) ....... Barry Rubenstein
R i John Hassen |

- Rees C. Johnson ' -

o James. Casteel
Robert Heffernan’

" witnesses present, the testator must .

EXEGUTION OF WILLS

uecuuon ofa wa in comphance wnh R
EOregon law is an important partof the - *."
estate planning process. No matter how .

. carefully. the will has been prepared failure
~ 10 satisfy these requirements may result in an-

invalid will, clismhemted beneﬁcmnes and

: _maipractice habduy
: A. Statutory Procedures

: The proper procedures for euecuung 2 :

~1. In the preseoce of each \wtness (who i

E _ueed not necessarily be together), lhe testator
. must either sign the will or direct one of the
. witnesses (or another person) (0 $ign the: :

testator’s name to the will. If someone sngns. L

' ______ Carolyn Wllson' - for the testator, that person must sign the:

o These members will: serve. until the neut
Annua[ meeting of the Section.-
" Beginning with the next issue (\iay 1986),
L lhe Newsletter will be the responsibility of a " -
" new Editorial Board. The Executive Committee”
-+ + is now looking for Section members who want -/
I 7 to serve on the Board: Any Section member ﬂ
"/ interested in serving as a member. should .
'__c:omacljeﬁ”rey Boly. All Section members are. B
“- - strongly encouraged to contribute articles. or -
- contact members of the Editorial Board wuh g
- any, 1deas they may have Eor future amdes

person's own name and write on. the will that S

- the testator's name was signed at the testator’s - :'- :
- direction. If the testator signs the will or has- =~
_someone sign the testator’s name without the - "

acknowledge the Signature in. Erom of each IO
witness. : B
N ieast two wmesses must each see the L

: teslalor sign: the will or hear the tesmtor

acl{nowledge the signature anci sign theit -
name as witnesses. The. witnesses need. not. .

- signin the presence of each other. The statute -
- formerly required that the witnesses sngn m
. the presence of the testator, but this .. i
- requirement has been ehmmated However B
;7.7 as illustrated by the recent case of Rogers v ..
" Rogers; 7L.OF App 133, 691.P2d 114 (1984), -
- the witnesses must 51gn the wﬁl before the

o testator's death,

\lease send suggestions for futre
P articles and ideas for lmprovemenl: o
. of the Newsletter to Oregon. Estate

-":_'lhe Eeglslature in elmunaﬂng the reqmremem i
~ that the will be'signed. in the testator's™ .
.+ presence and at his request. showed an mtent

In the Rogers case; the decedent s:gned

-+ his will in the presence of his wife and - o0
. attorney and. they saw the decedent sign hlS R
. will, The attorney attested. the will by s:gnmg RN
“ - his name to it as a witness in the presence of 1+
""" the decedent and his wife: The wife did.not’ " ;-

- attest the will at that time. The decedeni died
- on July 23, 1981 Oujune 23,1982; the wife -7 +"
~ - signed her name to"the will as an awesting.. -

“" witpess. The trial court ruled that the will had

- not been validly executed because it had not-*
-+ been signed by two witnesses. before the * 1
e decedems death 'I'he Court of Appeai%
- aﬁirmed

' The' proponents of the w1E1 argued that

" to eliminate any requirement that the testator. o

still be alive when attestation’ occurs. The ;
+ ... Court of Appeals agreed that ORS 112235 no
" longer required the witnesses to attest the will -




i _avmidhle especially since the testator. may
:-move to a jurisdiction. that does not permit .
" beneficiaries to act as witnesses. Keep in mind o

Cat lhe time and place it was sxgned by the -

' testator; buf disagreed that attestation could ‘-
oceur after the testator's death. Since the will -

 takes effect on the testator's death, the

- requirements of execution must be met at the -

" time of death of the testator: Therefore, if the

- will has not been validly attested at the ume_; -

. the testator dles lhe w111 is not valid. -

- -'_B Practlce TIpS

1: Although not reqmre([ hy ORS 122. 235,

|- itis good practice to have the client initial or . ©
.- sign the bottom of each page of the will.-

2. 1f the. client wishes to' make a minor

L cimngem the original will, such as correcting .
- a typographical error, the client should make
" the change in the client's own handwriting .~
©_angd initial the change in the margin opposite
- the change: The witnesses. should place their
-7 initials in Ihe m:u'gm next to those of th
. testator,

3. The: iésmtor should indicate the

: :t_e_s ator’s desire 1o have the witnesses attest -~ -

T the will This.can be accomplished by asking -

-5 Alth(mgh a n.med beneﬁcmry may

*i7 witness a will under Oregon law, it is prudent -

' _to use disinterested. witnesses if any are’ ;-

-/ that 4 fiduciary benefits from the: wrll by
-.recewmg compensation. .~ *

7+ 6. Only one original will Should be 31gned _
' ';.Th1s prevents confusion and makes it easier.. -

1 to. revoke the Ungmﬂl by destroymg it. -

7. Immediately after the will is signed,:

- prepare conformed copies of the will Showing N
* the date of execution; the signatures of the

- testator and witnesses zmd 1he Eoc.mon 0[ Ihe _
-+ original.";

8. Make sure lhat the ongmal iskeptina-

safe place, such as the law firm’s vault.or.in -
- the client’s safe deposit box. Consider whether - - .
: itis advisable to keep the original in the firm’s
* vault_due to_the uncertainty of what = -

is dissolved: -

-9 0f the cllent keeps Lhe ongmal remmd o
- the client that any markmgs or revisions on -
- the will may revoke jt.

+10. Maintain a file syhtem w.s!h a scparalt. S
'_':_Nas!und 73 Or App 699, 700.P2d. 276

- (1985), rf_ccntly held: that “in terrorem”

- clauses will be enforced untess it is unlawful

" or.in contravention of a specific public policy.
-+ Since the beneﬁcmry was unable to show that
. the will and codicil. were exccuted in va‘mon SR
- of the law or that the no- -coftest pro‘.l‘imns

card (or computer catalog) for each will -

' showing the: date, names of witnesses and

tocation of the, original. This provides easy "

- reference in. the event of a client’s death or-
" change in' the estate, tax laws. RERERE
e anourage clients to review their. le
: per10d1cally and contact an attorney if there .
s e widd, [ " are any significant changes in. their ﬁnancmi i
" - the client to state aloud that this is the client’s - = B
S il and that the. chent zl.sks thc wnnesses to- '
s ';_._attest i o
S 4o The al‘ﬁdav;t of atteslmg wune‘;ses should :
bc signed and notarized at.the time the will '
s executed and kept with the original will.
“"This avoids.the cost and: inconvenience of
 locating the witnesses to obtain their affidavit "
-+ when it is ume to lhwe the w:ll '1dm1tted fo. !
: :'_probale -

* - or family circumstances.
~.12: Discourage clients. from glvmg cn[nes o
- of the will to their beneficiaries, as they. may
- create confusion or hard feelings if the will is’ -

later changed. A client may want to notify the

" named fiduciaries that they have been-: -
- nominated. in the client's will and the Clle_ll[ i
. should inform the personal representatives of
the focation of the original. If 2 bank is named -
- as a [tduciary, it is good praclice to notify the-
- bank that the will has been signed and provide - -
- 4 copy of the will if the hank so requests. .
- {assuming the client canscnls to gwmg lhe
o bank a copy of the will):

7 13. Although the client's wlll mﬂy state lhat 5 s
- terrorem” clduaes. void a3 against public :

* policy if the prosecution of the will contest 7"

* was in good faith,. This good faith exception ERNE
- was overruled subsilentio in US, Bank of |/
v Portlcmd v, Snodgmss 202 OR 530, 275 p2d -
860 (1954) . in which the Oregon Supreme
" Court was persuaded. by the strong policy to -~
. give great. latitude. to:a testator in the ~ 7
- disposition of his estate. Unless. some other =
“ .. public law or pol:cy is wo!aled a-no- contest i

S prowsmn will be. enforced, REEEEE

1t revokes all prior wills and codicils, it is’

good practice to physically destroy any former :
. documents; or c!mrly m’lrk lhcm as imvmg
i becn revoked :

Nﬂ L'ONTEST GLAUSES

tcsntor may zmempl to decrease the nsk -
of a will contest by inserting an"“in

. ferrorem” Or no-Contest clayse in lhe :
will. Such clauaeb typnc.llly provide that a-
beneficiary receives $1-in lieu of other’
bequests if the beneficiary challenges the will,

disposition mav be made of the will lfthe firm -~ Will these clauses be upheld in Oregon unless:
' : othe bLneﬁcmry had probable cause to bring

~the will contest or: onlyif the provision is '

 unlawful or in comr'ucnuon of a apec1ﬁc _'

- public poitcy’

“The Oregou (,ourt of Appcals in Lmson u.

contmwned public: p()hC}’ ‘the no-contest’

* provision was enforced and the. beneﬁcmry -
received only $1 mslead of one-eighth of th S
. residue of the estate; A beneficiary who -

 contests the will has a heavy burden to :;how i
" that the no-contest clause should be enforced. :

" Bringing a will_contest in good_ faith, or with

. probable cause, will not be sufficient to mer- L
" come. the strong public policy to allow :

testators’ to. d:qpose of lEleir eshue s they

. wish;

'I'he (,ourt'of Appea]s 1euewed 1he wo

. prior decisions on the effect of “in tervorenz” -
. clauses; In Wadsworth v. Brigham, 125 OR "
428,259 P 299, 266.P 875 (1928), the

' Oregon 5uprcme Court heid that - 7

Pracmioners qhould review Lmson W

) Nas!und before advising. beneficiaries of a

. will to contest a will with a no-contest
i provision. In. preparmg wdls pracunoners
"+ may also consider using an “in. ferrorem”:
: .ciause paruculﬂrly if the' testator Jmlcxpales
a beneﬁcmry may challengc lhe wﬂi .




e .\’o[lmar is.a pro{esmr of law."

FBHM YUUB EXEGUTIVE
~ COMMITTEE

i he Executive Commmee has met tvice
S i since the fast newsletter; on October

' 25,,1985 in Chair Jeff Boly's office.in
" Portland and on December 6, 1985 in the

P De&ns Conference Room at. Wlllametze de '

'School Salem’,. where memher Valene

- At the October 25 meeting. lhe E\ecume
- Committee. approved a section budget of

reports from the legislative subcommittee, the
probate manual subcommittee and the. CLE. .

"/ subcommittee. Doug Grimm of the Profe%— -

sional Liability' Fund Board. reported on -

1" reaction to the section’s proposed amendmenti :
o PLF exclusion 17: Valerie Volimar discussed " -
<. a possible Oregon State Bar estate ptamung
et systemt to be developed by the section:
- Atthe December 6, meeting, probate system .-
N subcomnuuu chair Mark Perrin reported that.
i a draft probate systems manual should be .

| :-.'c1rculaled by February 1986 for. editorial -

. - review and that the system should be available’
L for QOregon State Bar distribution by Late 1986, L
“ The system would be introduced thr()ugh an. .

. :appropmte section, CLE meeting 10 be 7"
. coordinated by the section’s CLE suhcom- :
" mittee.. The legislative subcommittee chair <

“..- reported that the 1984 Uniform Statutory Wwills -
7 Actwas considered at length by the subcom-
/. mittee. The subcommitiee recommends "7
7" against presem enactment in Oregon of the -

" FINANGING CHILI)REN S LDL(A’I‘IOE\’ ba!em
- Oregon. .- .

" FEBRUARY 25, 1986 Oregon btﬂle Bar Lo

SCHEBULE ﬂF SEMIHARS
| AHD EVENTS

The foilowmg isa selected schedule of -

» semlmrs which may be of pdmcular interest to -
- Section members:

© JANUARY. 30-31, 1986: P.LL, POST 1
'MORT EM ESTATL PL\i\Nh\G Demcr Westm
" Hotel. . e

Vi I‘EBRUARY 1 1986 Esmte Plamung Councﬁ:

of Portland and: Northwestern School of Law at

L . e & 0l " 'R INTNES
L $8,350 for this fiscal year and heard interim Lewis & Clark College, FARM ESTATE PLANNING |

AND . BUSINESS PLANNING IN A DECLINING

2 VALUATION MARKET, Neil Harl, speaker; Red -
Lion, Jantzen Beach Porttand (Loulact Chrls o

Stamness; 244- 1181) : :
FEBRUARY . 6- 7 1986 PLI INCOML

TAXATION OF LSTATES AND TRUSTS \‘ew York :
-8t Moritz,

- FEBRUARY 13, 1986 AL[-ABA Vldeo Law

Review, TRUST & GIFT TECHNIQUES FOR

MARCHG'I 1986 PL[ n\comn
. TAXATION OF. ESTATES &, TRUSTS San o
"+ Francisco, Hya:t Regency el
- MARCH 10, 11 & 12, 1986 THRE!ZDAY RN
;. ESTATE PLANNING SERIES, i\ew\’ork Clly, }\ew i

" York, The Halloran House = : "

1 Tax Planmng for Marital Dlssolutwn

2. Marital Deduchon Tax Pianmng

5 Estate Planning — Dormclle s

* APRIL 2-4; 1986: ALI-ABA; PFNSIO‘Q
' PROFIT SHARING AND. OTHER DEFERRBD
- GOMPENSATION PLANS San Fram:lsco
Cailforma SIS
" APRIL 10, 1986 AL[—AB\theo Law Revxcw B
- WILL DRAFTING. L RS
- MAY 5.9, 1986. ALI—ABA PL\NN[NG
. TECHNIQUES FOR LARGE ESTATLS I\ew York S
.- City, New York..

.3 " JUNE 5, 1986 AE.i-ABA ‘.’u}eo Law Rev;ew

PL\SION [AW

ACCOUNTING FOR IAWYERS, WtEEdmezte Center, 7t

" Uniform Statutory Wills Act. The subcommittee.

s, J.lb() consldenng the California Statutory 5 ' RS LIV SN T
s thlsAct central will f Flmg, 'md destruction of iy

wills; The CLE subcommittee reports plans fc)r '_ S
L an. mtermed;ale estate pl'mmng program )

* the fall of 1986 which witl focus on estates in’

-  the $600,000 to $1,200,000 range.. fhe
- Executive Comnnttee also. Consxdnred

** amendment of the Oregon intestate successmn“ R

. statute (0. [reat surviving spouses more:
- realistically than under the present prouston

The Executive. Commitice supported

: explorauon ofa limited Oregon State Bar wxli : o
" drafting system under a committee Ch&ll‘ﬂd by .

= Valerle Vollmar.

<. ‘The Executive Commxtlee w:ll contmue ns_ : i
o pohcy of meeting in different parls of the state -

IS \iembers of the Oregon Estate Planmng and
. Administration Section receive direct”
- +-.. mailings of the Newsletter. Nonmembers may
" subscribe. by completing the atfached."* Lo
*.7 subscription and mailing it with a $10 check L
to Oregon State Bar, 1776 SW. Madlson el

“to equalize the trave[ burden Its fumre
' 'meenngs arer 1

. January 31 1986 — Portiand
:*March 15,:1986 — Medford

' May 9, 1986 — Lugene '

- _}u_ly_ 19, 1986 — Sisters s

. susscmpnow

Oregon Estate Plannmg and

Adm:mstratmn Section Newsietter _ .
L Plcasc print (_nj. typc_:- P :

Street Porﬂand Oregon 97205

'FEBRUARY 26-28, 1986: ALBI-ABA, TAX&:_'.' ST
- BUS[\!Z.SS PL\’\'\‘ENG FOR THE 80 5 bcottsdafe o

T Arizona: : IR
: 'FEBRUARY 27-28, 1986 PLL, EXECUTIVE

© . COMPENSATION: PLANNING TECHNIQUES & - -

- STRATEGIES, San ancasco Hy'm on. Umon iy
'bquare IR

L {:] Enclosed isa check for $10 payab!e to Ihe BRI
- Oregon State Bar for my subscription to’ lhe R

Oregon Estate Planning and Admlmstmuon T
Secuon l\ewslener L ce

"J\d!i.f?ﬁs - i

e Bl S Tp
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“ i published by the -

: Estate Planning and 7~
.-~ Administration Section” - i
o of lhe Oregon State Bar ': R

= Nancy L Cowgill
S Ed:tor in Cb:ef

Je[frey E. Boly
member o

7 Laurie Caldwell
S mentber. ;

Stanley R. Loeb
member

addmona! conmbutmg au!bors '

L o Consl:mce H. Biock
77 James Light -

" Oregon State Bar-

- %/ Fstate Plannipg and- " -7/
* - Administration Section. F
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