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I. Introductory summary

Oregon adopted its probate statutes in 1969. Although the legislature has amended the
statutes through the years, amendments had been piecemeal and the probate statutes
had not undergone a thorough review since 1969. Some sections needed updating due
to changes in society and some sections needed clarification because lawyers working
with these sections reported uncertainty about their meanings. The goals of the project
have been to clarify and modernize statutory sections as appropriate, while leaving
intact the parts of the probate statutes that work well.

II. History of the project

In October 2013, the Oregon Law Commission (“OLC” and “Commission”) appointed
the Probate Modernization Work Group (“Work Group”) to review and recommend
changes to the Oregon probate statutes. Members of the Work Group came from the
Estate Planning and Administration Section, the Elder Law Section, the Oregon
Bankers Association, the Oregon Land Title Association, the Department of Justice,
and the Circuit Courts (both probate judges and staff). The Work Group began working
through the probate statutes and beginning in 2015 recommended bills that have been
enacted into law by the Oregon Legislature. The following bills, with changes to the
chapters indicated, have been enacted: Senate Bill 379 (2015) (Chapter 112); House
Bill 4102-A3 (2016) (Chapter 111 and technical corrections to Chapter 112); House Bill
2986 (2017) (Chapters 111, 113, 114, 115, and 116, and related Chapters 18 and 125). The
Work Group now has recommendations for changes to Chapters 113, 114, 115, 116.
Legislative Counsel has prepared HB 3006, HB 3007, and HB 3008 with these changes.

The current Work Group members are: Lane Shetterly, Chair of the Work Group, OLC
Commissioner and Attorney; Sandy Weintraub, Director of the Oregon Law
Commission ; Susan N. Gary, Reporter for the Work Group, OCL Commissioner and
Professor at University of Oregon School of Law; Marisa N. James, Senior Deputy
Legislative Counsel; Cleve Abbe, Lawyers Title of Oregon LLC; Kathy Belcher,
Attorney; Victoria Blachly, Attorney; Susan Bower, Department of Justice Charitable
Activities Section; Judge Claudia Burton, Marion County; Retired Judge Rita Cobb,
Washington County; Shannon Conley, Attorney; John Draneas, Attorney; Heather
Gilmore, Attorney; Christopher Hamilton, Attorney; Robin Huntting, Clerk in the Civil
Case Unit for Clackamas County; Sara Kearsley, Attorney; Rebecca Kueny, Attorney;
Bryan Marsh, Probate Coordinator/Attorney: Oregon Judicial Department; Gretchen
Merrill, Senior Assistant Attorney General: Oregon Department of Justice; Rick Mills,
Policy Analyst: Oregon Department of Human Services; Jeff Petty, Clackamas County
Probate Coordinator; Bonnie Richardson, Attorney; Matthew Schrumpf, Assistant
Attorney General: Oregon Department of Justice; Ken Sherman, Attorney; Linda
Thomas-Bush, VP & Senior Trust Officer: U.S. Bank; Jennifer Todd, Attorney; Amy
Zubko, Oregon State Bar. P. Jeff Cheyne, Attorney, was a valued member of the Work
Group until his untimely death.



III. Statement of the problem area and objectives of the proposal

Technological and social changes have affected the way people manage and dispose of
their property. Lawyers working with the probate statutes have identified ways in
which the statutes could be improved, both by modernizing some provisions and by
clarifying provisions where the language is unclear.

The probate statutes provide two options for probate: (1) full probate, which in Oregon
is not as burdensome as in some states but has more requirements and therefore costs
more than in other states, and (2) a small estate affidavit process, which is limited to
estates defined as small in terms of property and lacks some of the requirements of
notice that a full probate has. For some estates, the protections of a full probate may
not be needed, but a personal representative may be necessary to transfer an asset,
exercise a power of appointment, or bring a wrongful death proceeding.

The proposed amendments provide better guidance for people administering small
estates and better protection for creditors of the decedent and heirs or beneficiaries.
The proposal also provides a more streamlined process for a probate that must be
opened but has no assets, including guidance about what happens when assets are
discovered, and provides specific rules for estates involving wrongful death claims.

IV. Review of legal solutions existing or proposed elsewhere

The Work Group approached the project by using the ORS provisions as the baseline.
The Work Group was provided with a copy of the sections of the Uniform Probate Code
(“UPC”) that correspond to the topics being discussed. The UPC had been annotated to
indicate where the UPC differs from the ORS, so the Work Group could discuss those
differences and decide whether to recommend something similar to the UPC for a
particular provision. In addition, the Work Group considered statutes from other states
where appropriate, including the Washington nonintervention probate statutes.

V.  The proposal

Legislative counsel drafted three bills to carry out the proposal. These bills are
described separately, in the order of the bill number. HB 3006 adopts rules for
estates with no known assets, HB 3007 amends the rules for small estates
administered by affidavit, and HB 3008 adopts rules for estates with personal injury
or wrongful death claims.



B. HB 3007 — This bill amends Chapters 113, 114, and 116.

The Work Group heard many concerns about the use of small estate affidavits. These
affidavits are a useful way to transfer property without the need for a full probate, but
many of the statutory provisions about the use of these affidavits are unclear. A
number of changes proposed in this bill will guide the affiant, will clarify the fiduciary
duties of the affiant, and will better protect the interests of creditors and beneficiaries
or heirs. The affiant is the person who has authority to act in the small estate.

The Work Group discussed the balancing of interests between permitting the affiant to
transfer title to property quickly and efficiently and giving creditors, heirs, and
beneficiaries adequate time to challenge actions taken by the affiant. The proposal
permits the affiant to transfer property after four months, with the consent of all
successors in interest, but also provides a two-year period for a challenge by summary
review.

Section 1. This section adds a definition of small estate affidavit to 114.505.

Sections 2 and 3. Section 2 adds a new section, Section 3, to Chapter 114. Section 3
covers the value limits for small estates. Some of the rules—the dollar amounts—were
moved from ORS 114.515. The new section combines the value limits with a new
provision that sets the effective date for valuation. A small estate affidavit can only be
used for estates under the specified amount, so clarity with respect to the valuation
date is important. The Work Group discussed whether the value should be determined
at the date the affidavit is filed. As a practical matter, valuation takes time and tying
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the valuation date to the date of filing did not seem feasible. However, because values
change over time, using the date of death as the valuation date indefinitely did not
make sense. The new provision states that the assets will be valued on the date of death,
except that, if an affidavit is filed more than a year after the decedent died, values are
to be determined as of a date within 45 days of the date of filing the affidavit.

Section 4. This section amends ORS 114.515 to coordinate with the new section,
Section 3 of this bill, and it makes other changes to the small estate process.

The Work Group thought that a person disqualified from acting as a personal
representative should also be disqualified from acting as an affiant acting under a small
estate affidavit. Section 4 adds that rule to ORS 114.515. The Work Group acknowledges
that the absolute disqualification of a person who has been convicted of a felony is
broader than the corresponding provisions of ORS 113.092, relating to the
appointment of a personal representative in a formal probate estate, in that ORS
113.092 allows the court to take into account the nature of the felony conviction in
determining whether to appoint a convicted felon. The Work Group concluded that,
since there is no procedure in a small estate for the court to evaluate an affiant's
qualifications or prior felony convictions, it was better to err on the side of protecting
heirs, devisees and creditors with the absolute disqualification.

Section 4 amends the subsections regarding the duty to correct an affidavit filed with
the court to provide better guidance as to the affiant’s responsibilities. The affiant must
file an amended affidavit to correct a material error or omission or to include property
that was missing from the original affidavit.

A new subsection explains that if the fair market value of the property listed in the
amended affidavit exceeds the value limits, the affiant’s authority terminates. This
could happen if the fair market value given for an asset is too low. Although the
affiant’s authority to act with respect to the assets terminates, the affiant has a
continuing duty to deliver the estate assets to a personal representative who requests
them. The affiant must file a notice with the court reporting that the small estate
statutes do not apply and must send a copy of the notice to each person who received a
copy of the prior affidavit.

If the affiant took actions when the value of the assets exceeded the small estate value
limits, the actions are subject to review by the court and the subsequently appointed
personal representative for the estate.

ORS 114.515(3) states that an affiant must wait at least 30 days after the decedent’s
death before filing an affidavit. The 30-day requirement gives surviving family
members or others time to determine what assets the decedent held and the extent of
claims against the estate. The waiting period may lessen the need to amend the
affidavit for an after-discovered asset. The Work Group discussed increasing the time
period, but concluded that the 30-day requirement was appropriate.



The clerk of a probate court may acknowledge an affidavit if the affiant presents
identification and a statement under penalty of perjury.

Sections 5 and 6. These sections improve language in ORS 114.517 and 114.520.

Section 7. This section amends ORS 114.525, which sets out the information that
must be included in a small estate affidavit. The amendments require more
information to be included in the affidavit, with the goals of reminding the affiant that
certain notices must be given and strengthening the protection for the decedent’s
creditors and heirs or beneficiaries. The changes include the following:

e Change the requirement to include in the small estate affidavit the decedent’s
Social Security number to require inclusion of only the last four digits of the
Social Security number;

e State that no personal representative has been appointed in Oregon and no
estate administration is open in Oregon

e State the mailing address for presentment of claims

e State an electronic address or facsimile address if the affiant authorizes
creditors to file claims that way

e List anticipated administration expenses and attorney fees

e State that the affiant is not disqualified under 114.515(2) (which refers to the
disqualification rules for personal representatives)

e State that a copy of the death record will be delivered to the Department of
Human Services, together with the affidavit

o State whether the decedent was incarcerated in Oregon within 15 years of death,
and if so state that copies of the affidavit and death record will be delivered to
the Department of Corrections

e State that undisputed claims will be paid as provided in ORS 114.545

This section requires that the affiant file a certified copy of the death record as a
confidential document. The affiant may need to use a death record for other purposes,
in administering the estate, and this section does not limit the use of a death record for
any necessary or appropriate purpose. This section is only concerned with court filings
that include the death record.

If the decedent left a will, the affiant must file the original will, or if the will is filed in
another jurisdiction, the affiant must file a certified copy of the original will and proof
that the will meets the requirements of a will under Oregon law. This provision clarifies
that a copy of a will cannot be filed in a small estate proceeding.

Section 8. This section makes a number of changes to improve the language of
114.535, the section that describes the process the affiant uses to obtain control of
property belonging to the decedent and to transfer the property to the persons entitled
to the property.



ORS 114.535 currently requires the affiant to wait 10 days after filing the affidavit with
the court before beginning the process of obtaining and transferring property. Section
8 removes the requirement to wait. The Work Group concluded that because the
affidavit itself cannot be filed until 30 days after the decedent’s death, ORS 114.515(3),
an additional waiting period was unnecessary.

Section 8 also clarifies that if a person who holds assets of a decedent fails to pay or
deliver the assets to the affiant upon delivery of a certified copy of the affidavit, the
affiant may bring an action to compel payment or delivery. In that case, the court may
award attorney fees to the prevailing party if the court finds (1) the affiant filed the
motion without an objectively reasonable basis to do so or (2) the person with the
property refused to pay the debt or transfer the property without an objectively
reasonable basis.

Section 9. Section 9 improves and clarifies the language in ORS 114.537, the section
that governs access to safe deposit box held by the decedent.

Section 10. This section amends ORS 114.540 and clarifies the rules for presentment
of claims to the affiant. Current ORS 114.540 states that claims may be filed within
four months of the filing of the affidavit or four months after the filing of a
supplemental affidavit. Section 10 adds an explanation of what constitutes
presentment of a claim to an affiant. Under Section 7 of this bill the affidavit must
include an address for claims to be sent and may include an electronic or facsimile
address if the affiant chooses to accept claims that way. Section 10 clarifies that a claim
will be presented if it is sent or delivered to any address listed in the affidavit. A claim
may be filed with the court, but filing a claim with a court does not constitute
presentment. The Department of Human Services typically files a claim with the court
to give the court notice of the claim, and other creditors may do so as well, so the Work
Group wanted the statute to clarify that filing a claim with the court is not, by itself,
presentment.

Section 10 adds a requirement that if the affiant disallows a claim, the affiant must state
the reason for the disallowance. An affiant may not disallow a claim just because the
affiant believes the estate has insufficient funds to pay the claim. The claim may
ultimately not be paid, if funds are lacking, but allowance or disallowance should
depend on whether the claim is a valid claim. The Work Group heard that some affiants
and personal representatives routinely disallow claims, without good reason. The
Work Group also heard a concern that requiring the statement of a reason would be
read as an admission of the claim and might be used to preclude other defenses that
could be used after the affiant obtained more information. The proposal makes clear
that the requirement that the disallowance state the reason is not intended to bind or
limit the affiant. Subsection (2)(b) provides that the statement of a reason is not an
admission by the affiant and does not preclude the affiant from asserting other
defenses to the claim.

Sections 11 and 12. Section 11 adds a new section, Section 12, to Chapter 114. The
new section replaces ORS 114.540(3), to clarify the process to be followed by a creditor
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who wants to challenge the disallowance of a claim. The new section improves the
language explaining the use of summary determination, and adds, as guidance, the rule
that a court’s decision under summary determination can be enforced only through a
petition for summary review. Under summary determination, the order is not
enforceable as a money judgment, but a creditor can petition for summary review to
obtain an enforceable money judgment.

Section 13. ORS 114.545 sets out the powers and duties of the affiant. The Work
Group sought to address confusion over whether an affiant is acting as a fiduciary by
confirming the affiant’s fiduciary role in ORS 114.545. Section 13 also clarifies that the
affiant may not commingle property of the estate with the affiant’s personal property.
A new provision directs the affiant to retain records of the administration of the estate
until the later of two years from filing the small estate affidavit or the conclusion of any
summary review proceeding.

Current ORS 114.545(b) requires the affiant, within 30 days of filing the affidavit, to
mail, deliver, or record each instrument that the affidavit states will be mailed,
delivered, or recorded. Section 13 deletes the reference to recording an instrument,
because no instrument should need to be recorded within 30 days of the filing of the
affidavit.

The bill moves some of the duties currently in ORS 114.545 to a new section, Section 15
of this proposal, in order to provide additional guidance and clarification.

Section 14. This section states that Sections 15 and 16 are added as new sections in
Chapter 114.

Section 15. This section provides clearer rules for selling or transferring property
during the administration of the estate. The sale must be for “adequate consideration.”
The Work Group used this term to convey the concept of fair market value, as used in
the ORS 311.235 definition of bona fide purchaser.

An affiant can sell or transfer real property with the consent of all successors in interest
to the property, personal property that is specifically devised with the consent of the
devisee, and other personal property without the consent of a successor in interest. The
bill adds that a purchaser in good faith takes the interest free of any interest of the
claiming successors. The consideration received by the estate will be subject to the
interests of the successors.

The consent necessary to sell real property is the consent of only the successors in
interest to the property to be sold, and not all devisees or heirs. The Work Group
determined that requiring consent from the broader group imposed unnecessary
difficulties for the estate. Although a will contest might change the successors in
interest after the property is sold, in the context of a small estate, the Work Group
believed the protections of the 30-day waiting period and the fiduciary duties imposed
on the affiant should be sufficient in the context of a small estate.



Although tangible personal property may be specifically devised to a group of children
or descendants, the Work Group concluded that obtaining consent from the entire
group of devisees could be impossible. The affiant can sell the personal property,
unless it is devised to one individual, but the fiduciary duties imposed on the affiant
help protect against malfeasance.

Although a sale of real property requires the consent of all successors in interest, if a
successor refuses to consent, the affiant can file a petition for summary review under
ORS 114.550 and ask the court to approve the sale.

Section 16. The goal of the new section is to clarify the fiduciary role of the affiant as
well as the liability of the affiant for a breach of fiduciary duties. The section spells out
the affiant’s liability with regard to the administration of estate property, including
income from that property. The affiant is chargeable for property not part of the estate
if the affiant commingled the property with estate assets or received the property under
a duty imposed by the small estate statutes. The affiant is liable for losses due to neglect,
commingling, unauthorized self-dealing, or negligence in connection with
administration of the assets. This section is intended to be informative for affiants, and
the Work Group chose not to address the rights of creditors in this section.

Section 17. A claiming successor (e.g., an heir, devisee, or creditor) who has not been
paid amounts owed from a small estate can file a petition for summary review. ORS
114.550 provides the rules for filing that petition, continuing the requirement in
current law that it must be filed within two years after the filing of the small estate
affidavit. Section 17 amends ORS 114.550 to require the affiant to file an answer within
30 days of the filing of a petition. If a court allows the claim of a creditor, the court can
order the claim paid from estate property, including property that has already been
distributed to a successor. Section 17 clarifies that the court may remove or surcharge
an affiant and can authorize the substitution of a new affiant. Section 17 also adds a
provision authorizing a person entitled to property from the estate to file a petition for
summary review to compel the affiant to distribute the property within 60 days after
the two-year period.

ORS 114.540 provides that a creditor’s claim is barred after four months from the filing
of a small estate affidavit or amended small estate affidavit. ORS 114.550(1)(c) clarifies
that this four-month limit applies only if the creditor was listed as a disputed creditor
in the affidavit and received a copy of the affidavit within 30 days of the filing of the
affidavit. If the creditor did not receive notice, the creditor has two years to file a claim
through the summary determination process.

Section 18. This section improves language in ORS 114.552.

Section 19. This section amends ORS 114.555, which provides rules for the transfer
of property by the affiant. Under current law, if a personal representative has not been
appointed, property subject to a small estate affidavit is considered transferred to the
successors in interest at the end of the four-month period following the filing of the
affidavit. The work group believed that concept of automatic transfer creates confusion
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and uncertainty. Section 19 provides, instead, that at the end of the four-month period,
the affiant has the authority to transfer the property, but the property is not
automatically transferred.

The change in Section 19 allows the affiant more time to sell property and pay creditors
or settle claims so the distributees will not take property subject to claims. For real
property the four-month automatic transfer raised particular problems, because the
property typically could not be sold before the end of the four-month period. The
affiant now has more time to sell the property, and the transfer of title can go directly
to the buyers. The affiant can then distribute the proceeds to the successors.

Section 19 also provides that if a petition for summary review has been filed, the affiant
cannot distribute property until after the claims that are the subject of the summary
review proceeding are paid and clarifies that the decedent’s property is subject to the
claims of creditors for the two-year period, whether the property is held by the affiant
or transferred to successors.

Sections 20-31. These sections amend ORS 114.215, 238.390, 113.238, 130.150,
238.458, 708A.655, 723.844, 446.616, 803.094, 116.223, and 58.387. These sections
make conforming changes, including changes to cross references and changes in
references to “affidavit” to the new term, “small estate affidavit.”

Section 32. This section provides that the changes apply to decedents who die on or
after the effective date of the Act and to deeds executed on or after the effective date.
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OREGON LAWS 2019

Chap. 165

CHAPTER 165

AN ACT HB 3007

Relating to estates; creating new provisions; and
amending ORS 58.387, 112.238, 113.238, 114.215,
114.505, 114.515, 114.517, 114.520, 114.525, 114.535,
114.537, 114.540, 114.545, 114.550, 114.552, 114.555,
114.560, 116.223, 130.150, 238.390, 238.458, 446.616,
708A.655, 723.844 and 803.094.

Be It Enacted by the People of the State of Or-

egon:

SECTION 1. ORS 114.505 is amended to read:

114.505. As used in ORS 114.505 to 114.560:

(1) “Affiant” means the person or persons sign-
ing [an] a small estate affidavit [filed under ORS
114.515].

(2) “Claiming successors” means:

(a) If the decedent died intestate, the heir or
heirs of the decedent, or if there is no heir, an estate
administrator of the Department of State Lands ap-
pointed under ORS 113.235;

(b) If the decedent died testate, the devisee or
devisees of the decedent; and

(c) Any creditor of the estate entitled to payment
or reimbursement from the estate under ORS 114.545
[(D)(d)] (1)@ who has not been paid or reimbursed
the full amount owed such creditor within 60 days
after the date of the decedent’s death.

[(3) “Estate” means decedent’s property subject to
administration in Oregon.]

(3) “Small estate affidavit” means an affida-
vit or amended affidavit filed under ORS 114.515.

SECTION 2. Section 3 of this 2019 Act is
added to and made a part of ORS 114.505 to
114.560.

SECTION 3. Value limitations for small es-
tate. (1) A person who meets the requirements
of ORS 114.515 may file a small estate affidavit
only with regard to an estate in which:

(a) Not more than $75,000 of the fair market
value of the estate is attributable to personal
property; and

(b) Not more than $200,000 of the fair market
value of the estate is attributable to real prop-
erty.

(2) The fair market value of the estate shall
be determined under this section:

(a) As of the date of death; or

(b) If the date of death is more than one year
before the date of filing of the affidavit, as of a
gate within 45 days before the filing of the affi-

avit.

(3) In determining fair market value under
this section, the fair market value of the entire
interest in the property included in the estate
shall be used without reduction for liens or
other debts.

SECTION 4. ORS 114.515 is amended to read:

114.515. (1) If the estate of a decedent meets the
requirements of [subsection (2) of this section] sec-
tion 3 of this 2019 Act, any of the following persons
may file [an] a small estate affidavit with the clerk
of the probate court in any county where there is
venue for a proceeding seeking the appointment of
a personal representative for the estate:

(a) One or more of the claiming successors of the
decedent.

(b) If the decedent died testate, any person
naﬁled as personal representative in the decedent’s
will.

(c) The Director of Human Services, the Director
of the Oregon Health Authority or an attorney ap-
proved under ORS 114.517, if the decedent received
public assistance as defined in ORS 411.010, received
medical assistance as defined in ORS 414.025 or re-
ceived care at an institution as defined in ORS
179.010, and it appears that the assistance or the
cost of care may be recovered from the estate of the
decedent.

[(2) An affidavit under this section may be filed
only if’]

l[(a)]The fair market value of the estate is $275,000
or less;

[(6) Not more than $75,000 of the fair market
value of the estate is attributable to personal property;
and]

[(c) Not more than $200,000 of the fair market
value of the estate is attributable to real property.]

(2) A person may not file a small estate affi-
davit if:

(a) The person would be disqualified from
acting as a personal representative under ORS
113.095; or

(b) The person has been convicted of a felony
in Oregon or in another jurisdiction.

(3) [An] A small estate affidavit [under this
section] may not be filed until 30 days after the
death of the decedent.

(4) [An] A small estate affidavit [filed under the
provisions of this section] must contain the informa-
tion required in ORS 114.525 and shall be made a
part of the probate records. If the affiant is an at-
torney approved by the Director of Human Services
or the Director of the Oregon Health Authority, a
copy of the document approving the attorney must
be attached to the affidavit.

[(5) In determining fair market value under this
section, the fair market value of the entire interest in
the property included in the estate shall be used
without reduction for liens or other debts.]

[6)] (B8) The clerk of the probate court shall
charge and collect the fee established under ORS
21.145 for the filing of [any] a small estate affidavit
[under this section].

(6)(a) Except as provided in subsection (7) of
this section, the affiant shall file an amended
small estate affidavit in the following circum-
stances:

(A) To correct a material error or omission
in a previous affidavit.
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(B) To include property not described in a
previous affidavit.

(b) The amended affidavit must include all
information required under ORS 114.525 and
state the value of the property as of the date
used to prepare the original affidavit.

(7) If the fair market value of the property
of the estate exceeds the value limitations for a
small estate under section 3 of this 2019 Act, an
affiant may not file an amended small estate
affidavit under subsection (6) of this section and
the affiant’s authority with regard to the estate
is terminated, except that the affiant shall de-
liver assets of the estate in the affiant’s pos-
session upon request by a  personal
representative appointed under ORS 113.085. The
affiant shall promptly file notice with the court
that the estate of the decedent is not subject to
ORS 114.505 to 114.560 and shall serve a copy of
the notice on each person who received a copy
of the previous affidavit.

(8) The clerk of the probate court may ac-
knowledge a small estate affidavit upon presen-
tation of the identification of the affiant and the
affiant’s statement under penalty of perjury.

[(7) Any error or omission in an affidavit filed
under this section may be corrected by filing an
amended affidavit within four months after the filing
of the affidavit.]

[(8) One or more supplemental affidavits may be
filed at any time after the filing of an affidavit under
this section for the purpose of including property not
described in the original affidavit. Copies of all pre-
viously filed affidavits must be attached to the sup-
plemental affidavit and all information required in
ORS 114.525 must be reflected in the supplemental
affidavit. A supplemental affidavit may not be filed if
by reason of the additional property described in the
supplemental affidavit any limitation imposed by sub-
section (2) of this section is exceeded.]

SECTION 5. ORS 114.517 is amended to read:

114.517. The Director of Human Services, or the
director’s designated representative, or the Director
of the Oregon Health Authority, or the director’s
designated representative, may approve in writing
attorneys who are eligible to file [an] a small estate
affidavit [under ORS 114.515] if the decedent re-
ceived public assistance as defined in ORS 411.010,
received medical assistance as defined in ORS
414.025 or received care at an institution as defined
in ORS 179.010, and it appears that the assistance
or the cost of care may be recovered from the estate
of the decedent. An attorney approved under this
section does not represent the Director of Human
Services or the Director of the Oregon Health Au-
thority when the attorney files [an] a small estate
affidavit [under ORS 114.515].

SECTION 6. ORS 114.520 is amended to read:

114.520. (1) If a decedent dies intestate and
without heirs, a creditor of an estate who is a
claiming successor may not file [an] a small estate

affidavit [under ORS 114.515] unless the creditor has
received written authorization from [an estate ad-
ministrator of] the Department of State Lands [ap-
pointed under ORS 113.235]. Except as provided by
rule adopted by the Director of the Department of
State Lands, [an estate administrator] the depart-
ment shall consent to the filing of [an] a small es-
tate affidavit [under ORS 114.515] by a creditor only
if it appears after investigation that the estate is
insolvent.

(2) A creditor of an estate who is subject to
subsection (1) of this section may give written notice
to [an estate administrator of] the Department of
State Lands informing the [estate administrator] de-
partment that the creditor intends to file [an] a
small estate affidavit [under ORS 114.515]. Upon
receiving the notice permitted by this subsection,
the [estate administrator] department shall investi-
gate the assets and liabilities of the estate. Within
30 days after receiving the notice required by this
subsection, the [estate administrator] department
shall either:

(a) Give written authorization to the creditor for
the filing of [an] a small estate affidavit by the
creditor [under ORS 114.515]; or

(b) Inform the creditor that the Department of
State Lands will file [an] a small estate affidavit as
claiming successor [under ORS 114.515].

(3) If a decedent dies intestate and without heirs,
a creditor of an estate who is a claiming successor
and who files [an] a small estate affidavit [under
ORS 114.515] must notate at the top of the affidavit
that the affidavit is being filed by a creditor of the
estate. If the affidavit contains the notation required
by this subsection, the clerk of the probate court
may not accept the affidavit for filing unless there
is attached to the affidavit written authorization for
the filing of the affidavit by the creditor from [an
estate administrator of] the Department of State
Lands. The written authorization may be a copy of
a memorandum of an interagency agreement be-
tween the Department of State Lands and another
state agency.

SECTION 7. ORS 114.525 is amended to read:

114.525. (1) [An] A small estate affidavit [filed
under ORS 114.515] must:

(a) Contain a notice in substantially the fol-
lowing form, printed in at least 14-point bold
type immediately below the caption on the first
page of the small estate affidavit:

NOTICE OF DUTY TO PAY DEBT OR
TURN OVER PROPERTY

To: Any person to whom a copy of this small
estate affidavit is mailed or delivered.

Under ORS 114.535, if you owe a debt to the
decedent or have personal property of the dece-
dent, you must pay the debt or turn over the
property to the affiant. If you refuse, the affiant
may ask the court to compel you to pay the debt
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or turn over the property and you could be re-
sponsible for the affiant’s attorney fees.

(b) State the name and post-office address
of the affiant.

(c) State the authority under which the
affiant is filing the small estate affidavit, as
provided in ORS 114.515.

(d) State that the small estate affidavit is
made under ORS 114.505 to 114.560.

[(1)] (e) State the name, age, domicile[,] and
post-office address and last four digits of the Social
Security number of the decedentl;].

[2)] (f) State the date and place of the
decedent’s death. [A certified copy of the death re-
cord must be attached to the affidavit;]

[(3)] (g) Describe and state the fair market value
of all property in the estate, valued as provided in
section 3 of this 2019 Act, including a legal de-
scription of any real propertyl;].

[(4) State that no application or petition for the
appointment of a personal representative has been
granted in Oregon;]

(h) State that no personal representative of
the estate has been appointed in Oregon, that
there is no pending petition for appointment of
a personal representative of the estate in Ore-
gon and that the estate is not currently being
administered in Oregon.

[(6)] (i) State whether the decedent died testate
or intestatel, and if the decedent died testate, the will
maust be attached to the affidavit;].

[(6)] (G) List the heirs of the decedent and the
last address of each heir as known to the affiant,
and state that a copy of the affidavit showing the
date of filing and a copy of the will, if the decedent
died testate, will be delivered to each heir or mailed
to the heir at the last-known address|;].

[(7)] (k) If the decedent died testate, list the
devisees of the decedent and the last address of each
devisee as known to the affiant and state that a copy
of the will and a copy of the affidavit showing the
date of filing will be delivered to each devisee or
mailed to the devisee at the last-known address|[;].

[(8)] (L) State the interest in the property de-
scribed in the affidavit to which each heir or devisee
is entitled and the interest, if any, that will
escheat[;].

[(9)] (m) State that reasonable efforts have been
made to ascertain creditors of the estate[;].

[(10)] (m) List the [expenses of and] claims
against the estate [remaining] that are undisputed
by the affiant and that remain unpaid or on ac-
count of which the affiant or any other person is
entitled to reimbursement from the estate, including
the known or estimated amounts of the [expenses
and] claims and the names and addresses of the
creditors as known to the affiant, and state that a
copy of the affidavit showing the date of filing will
be delivered to each creditor who has not been paid
in full or mailed to the creditor at the last-known
address|[;].

[(11)] (o) Separately list the name and address
of each person known to the affiant to assert a claim
against the estate that the affiant disputes and the
known or estimated amount of the [claim] claims
disputed by the affiant and state that a copy of the
affidavit showing the date of filing will be delivered
to each such person or mailed to the person at the
last-known address|;].

(p)(A) State the mailing address for present-
ment of claims; and

(B) If the affiant wishes to authorize credi-
tors to present claims by electronic mail or fac-
simile communication, state the electronic mail
address or facsimile number for presentment of
claims.

(q@) List anticipated administrative expenses
and attorney fees, if any.

(r) State that the affiant is not disqualified
from acting as an affiant under ORS 114.515 (2).

[(12)] (s) State that a copy of the affidavit show-
ing the date of filing and a copy of the death re-
cord will be mailed or delivered to the Department
of Human Services or to the Oregon Health Au-
thority, as prescribed by rule by the department or
authorityl;].

(t) State, to the best of the affiant’s know-
ledge, whether the decedent was incarcerated in
a correctional facility in this state at any time
in the 15 years before the decedent’s death and,
if the decedent was incarcerated in a correc-
tional facility in this state at any time in the 15
years before the decedent’s death, state that a
copy of the affidavit showing the date of filing
and a copy of the death record will be mailed or
delivered to the Department of Corrections.

(u) State that undisputed claims against the
estate will be paid as provided in ORS 114.545.

[(13)] (v) State that claims against the estate not
listed in the affidavit or in amounts larger than
those listed in the affidavit may be barred unless:

[(@] (A) A claim is presented to the affiant
within four months of the filing of the affidavit or
amended affidavit at the address, electronic mail
address or facsimile number stated in the affidavit
for presentation of claims; or

[(b)] (B) [A personal representative of the estate
is appointed] A petition for appointment of a
personal representative of the estate is filed
within the time allowed under ORS 114.555[; and].

[(14)] (w) If the affidavit lists one or more claims
that the affiant disputes, state that any such claim
may be barred unless:

[(@] (A) A petition for summary determination
is filed within four months of the filing of the affi-
davit; or

[(b)] (B) [A personal representative of the estate
is appointed] A petition for appointment of a
personal representative of the estate is filed
within the time allowed under ORS 114.555.

(2) The affiant shall file a certified copy of
the death record of the decedent as a confiden-
tial document.



Chap. 165

OREGON LAWS 2019

(3) If the decedent died testate, the affiant
shall file simultaneously with the small estate
affidavit:

(a)(A) The original will; or

(B) If the original will is filed in an estate
proceeding in another jurisdiction, a certified
copy of the original will; and

(b) Proof of the will meeting the require-
ments of ORS 113.055.

SECTION 8. ORS 114.535 is amended to read:

114.535. (1) [Not sooner than 10 days after the
filing of an affidavit under ORS 114.515, the affiant
may deliver a certified copy of the affidavit to any
person who was indebted to the decedent or] The
affiant may deliver a certified copy of a small
estate affidavit to any person who has possession
of personal property belonging to the estate or who
was indebted to the decedent. Except as provided
in this section, upon receipt of the certified copy,
the person shall pay[,] the debt or transfer, deliver,
provide access to and allow possession of the per-
sonal property to the affiant.

(2) Subject to ORS 114.537, if a certified copy
of [an] a small estate affidavit is delivered under
subsection (1) of this section to a person that con-
trols access to personal property belonging to the
estate of the decedent, including personal property
held in a safe deposit box for which the decedent
was the sole lessee or the last surviving lessee, the
person shall:

(a) Provide the affiant with access to the
decedent’s personal property; and

(b) Allow the affiant to take possession of the
personal property.

(3) Subject to ORS 114.537, if a certified copy
of [an] a small estate affidavit is delivered under
subsection (1) of this section to a person who owes
a debt to the decedent or has received property of
the decedent under ORS 446.616, 708A.430, 723.466
or 803.094, or a similar statute providing for the
transfer of property of an estate that is not being
probated, the person shall payl[,] the debt or trans-
fer, deliver, provide access to or allow possession of
the property to the affiant if the person would be
required to pay[,] the debt or transfer, deliver, pro-
vide access to or allow possession of the property to
a personal representative of the estate.

(4) Any person that pays[,] a debt owing to the
decedent or transfers, delivers, provides access to
or allows possession of property of a decedent in the
manner provided by this section is discharged and
released from any liability or responsibility for the
debt or property in the same manner and with the
same effect as if the debt had been paid or the
property had been transferred[,] or delivered [or
paid] to a personal representative of the estate of
the decedent.

(5) The affiant may deliver a certified copy
of a small estate affidavit to a transfer agent of
any corporate security registered in the name of the
decedent. The transfer agent shall change the reg-
istered ownership on the books of the corporation to

the [person entitled thereto on presentation of a certi-
fied copy of the affidavit filed under ORS 114.515]
affiant or the person named in the affidavit en-
titled to it, as directed by the affiant.

[(6) If a person to whom an affidavit is delivered
refuses to pay, deliver, transfer, provide access to or
allow possession of any personal property as required
by this section, the property may be recovered or pay-
ment, delivery, transfer of or access to the property
may be compelled upon proof of the transferee’s
entitlement in a proceeding brought for the purpose
by or on behalf of the transferee.]

(6)(a) If a person to whom a certified copy
of a small estate affidavit is delivered under this
section refuses to pay a debt or deliver, transfer,
provide access to or allow possession of personal
property as required by this section, the affiant
may serve a written demand by certified mail
on the person to pay the debt or deliver, trans-
fer, provide access to or allow possession of the
personal property. The demand must state that,
if the person fails to pay the debt or deliver,
transfer, provide access to or allow possession
of the personal property, the affiant may file a
motion to compel payment of the debt or deliv-
ery of, transfer of or access to the personal
property.

(b) If the person fails to pay the debt or de-
liver, transfer, provide access to or allow pos-
session of the personal property within 30 days
after service of a demand under paragraph (a)
of this subsection, the affiant may file a motion
to compel payment of the debt or delivery of,
transfer of or access to the personal property.
The court may enter a judgment awarding rea-
sonable attorney fees to the prevailing party if
the court finds that the affiant filed the motion
without an objectively reasonable basis or the
person refused to pay the debt or deliver,
transfer, provide access to or allow possession
of any personal property without an objectively
reasonable basis.

(7) If [the] a small estate affidavit was signed
by the Director of Human Services, the Director of
the Oregon Health Authority or an attorney ap-
proved under ORS 114.517, the Director of Human
Services, the Director of the Oregon Health Author-
ity or the attorney may certify a copy of the affidavit
for the purposes described in this section.

SECTION 9. ORS 114.537 is amended to read:

114.537. (1) If a [claiming successor or other] per-
son who is eligible to file [an] a small estate affi-
davit [under ORS 114.515] is aware that the
decedent was the sole lessee or the last surviving
lessee of a safe deposit box or was the owner of
the contents of a safe deposit box at the time of
the decedent’s death, the claiming successor or other
person may not file [an] a small estate affidavit
[under ORS 114.515] until the person requests an
inventory of the box under ORS 708A.655, if the les-
sor of the box is an Oregon operating institution as
defined in ORS 706.008, or under ORS 723.844, if the
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lessor of the box is a credit union as defined in ORS
723.008. Upon receiving the request, the lessor of the
box shall cause an inventory of the contents of the
box to be made. The lessor shall retain the original
inventory in the box and shall provide a copy of the
inventory to the person requesting the inventory.
The person requesting the inventory shall take the
contents of the box into consideration in determin-
ing whether the estate of the decedent is within the
limits prescribed by [ORS 114.515 (2)] section 3 of
this 2019 Act. If [an] the person files a small es-
tate affidavit [under ORS 114.515 is filed by the
person], the affidavit must contain a statement
of the value of the contents of the box [shall be
stated in the affidavit].

(2) If [a person who has filed an affidavit under
ORS 114.515] an affiant becomes aware after the
filing of [the] a small estate affidavit that the de-
cedent was the sole lessee or the last surviving
lessee of a safe deposit box or was the owner of
the contents of a safe deposit box at the time of
the decedent’s death, the |[person] affiant shall
promptly request an inventory of the box under ORS
708A.655, if the lessor of the box is an Oregon oper-
ating institution as defined in ORS 706.008, or under
ORS 723.844, if the lessor of the box is a credit un-
ion as defined in ORS 723.008. Upon receiving the
request, the lessor of the box shall cause an inven-
tory of the contents of the box to be made. The les-
sor shall retain the original inventory in the box and
shall provide a copy of the inventory to the [person
requesting the inventory] affiant. If the estate of the
decedent remains within the limits prescribed by
[ORS 114.515 (2)] section 3 of this 2019 Act after
consideration of the value of the contents of the box,
the [person] affiant shall file an amended small es-
tate affidavit under ORS 114.515 (6). Upon [provid-
ing the lessor of the box with] receiving a certified
copy of the amended affidavit, the lessor shall allow
the [person] affiant to take possession of the con-
tents of the box. If the estate of the decedent ex-
ceeds the limits prescribed by [ORS 114.515 (2)]
section 3 of this 2019 Act after consideration of the
value of the contents of the box, the [person] affiant
may not file an amended small estate affidavit [un-
der ORS 114.515] and shall file notice with the court
that the estate of the decedent is not subject to ORS
114.505 to 114.560 and shall serve a copy of the no-
tice on the lessor of the box. The lessor of the box
shall [thereafter] deliver the contents of the box to
the personal representative for the decedent, or to
such other person as may be provided for under the
terms of the lease of the box.

SECTION 10. ORS 114.540 is amended to read:

114.540. (1)(a) A claim against an estate with
respect to which [an] a small estate affidavit is
filed [under ORS 114.515] may be presented to the
affiant within four months after the affidavit was
filed. If an amended small estate affidavit is filed
under ORS 114.515 [(7)] (6), claims against the estate
[must be filed] may be presented within four
months after the filing of the amended affidavit. [If

a supplemental affidavit is filed under ORS 114.515
(8), claims against the estate must be filed within four
months after the filing of the supplemental affidavit.]

(b) Except as provided in ORS 114.550, a
claim presented after the limitations described
in paragraph (a) of this subsection is barred.

(c) Filing a claim with the court does not
constitute presentation to the affiant.

(d)(A) Except as provided in subparagraph
(B) of this paragraph, a claim is presented to
the affiant when the claim is mailed or per-
sonally delivered to the affiant at the mailing
address for presentment of claims included in
the small estate affidavit under ORS 114.525.

(B) If the affiant authorized creditors to
present claims by electronic mail or facsimile
communication in the small estate affidavit as
provided in ORS 114.525, a claim is presented to
the affiant when it is sent to the electronic mail
address or the facsimile number designated by
the affiant for presentment of claims, unless the
sender receives a notice that the electronic mail
was not delivered or the facsimile communi-
cation was not successful. If the affiant denies
receiving the electronic mail or facsimile com-
munication, the burden of proof is on the credi-
tor to demonstrate that the electronic mail was
properly addressed and sent or that the facsim-
ile communication was properly addressed and
successfully delivered or transmitted.

(e) Each claim presented to the affiant must in-
clude the information required by ORS 115.025.

(2)(a) A claim presented to the affiant that was
not listed in the small estate affidavit shall be
considered allowed as presented unless within 60
days after the date of presentment of the claim the
affiant mails or delivers a notice of disallowance of
the claim in whole or in part to the claimant and
any attorney for the claimant. A notice of disallow-
ance of a claim [shalll must state the reason for
the disallowance and inform the claimant that the
claim has been disallowed in whole or in part and,
to the extent disallowed, will be barred unless:

[(@)] (A) The claimant [proceeds] files a petition
for summary determination as provided in [sub-
section (3) of this section] section 12 of this 2019
Act; or

[(6)] (B) A [personal representative is appointed]
petition for appointment of a personal represen-
tative of the estate is filed within the time allowed
under ORS 114.555.

(b) Statement of a reason for disallowance
under this subsection is not an admission by the
affiant and does not preclude the assertion of
other defenses to the claim.

[(3) A creditor of the estate whose claim has been
presented within the time permitted by subsection (1)
of this section and disallowed by the affiant may
within 30 days after the date of mailing or delivery
of the notice of disallowance file with the probate
court a petition for summary determination of the
claim by the court. A creditor of the decedent whose
claim is listed in the affidavit as disputed may within
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four months after the filing of the affidavit file with
the probate court a petition for summary determi-
nation of the creditor’s claim by the court. The court
shall hear the matter without a jury, after notice to
the creditor and affiant, and any interested person
may be heard in the proceeding. The claim may be
proved as provided in ORS 115.195 (2). Upon the
hearing the court shall determine the claim in a
summary manner and shall make an order allowing
or disallowing the claim in whole or in part. If the
court allows the claim in whole or in part, the order
shall direct the affiant, to the extent of property of the
estate allocable to the payment of the claim pursuant
to ORS 115.125, or any claiming successor to whom
payment, delivery or transfer has been made under
ORS 114.505 to 114.560 as a person entitled thereto
as disclosed in the affidavit, to the extent of the value
of the property received, to pay to the creditor the
amount so allowed. No appeal may be taken from the
order of the court made upon the summary determi-
nation.]

SECTION 11. Section 12 of this 2019 Act is
added to and made a part of ORS 114.505 to
114.560.

SECTION 12. Summary determination. (1)(a)
A creditor of an estate whose claim has been
presented within the time permitted by ORS
114.540 (1) and disallowed by the affiant in whole
or in part may within 30 days after the date of
mailing or delivery of the notice of disallowance
file with the probate court a petition for sum-
mary determination of the claim by the court.

(b) A creditor of the decedent whose claim
is listed in the small estate affidavit as disputed
may within four months after the filing of the
affidavit or amended affidavit listing the dis-
puted claim file with the probate court a peti-
tion for summary determination of the
creditor’s claim by the court.

(2) The court shall hear a petition for sum-
mary determination filed under this section
without a jury, after notice to the creditor and
affiant, and any interested person may be heard
in the proceeding.

(3) The claim may be proved as provided in
ORS 115.195.

(4) Upon a hearing under this section the
court shall determine the claim in a summary
manner and shall make an order allowing or
disallowing the claim in whole or in part.

(5) An order of the court made upon sum-
mary determination under this section may not
be appealed and may be enforced only by the
filing of a petition for summary review under
ORS 114.550.

SECTION 13. ORS 114.545 is amended to read:

114.545. (1) The affiant:

(a) Is a fiduciary who is under a general duty
to administer, preserve, settle and distribute the
estate in accordance with the terms of the will,

the law of intestate succession and ORS 114.505
to 114.560 as expeditiously and with as little
sacrifice of value as is reasonable under the cir-
cumstances.

(b) May not commingle property of the es-
tate of which the affiant has taken possession
with property of the affiant or any other person.

[(@)] (e) Shall take control of the property of the
estate coming into the possession of the affiant and
collect the income from property of the estate
in the possession of the affiant.

[(6)] (d) Within 30 days after filing the small
estate affidavit shall mail|,] or deliver [or cause to
be recorded] each instrument [which] that the affi-
davit states will be mailed[,] or delivered [or re-
corded).

[(c)] (e) May open one or more deposit accounts
in a financial institution as defined in ORS 706.008
with funds of the decedent, upon which the affiant
may withdraw funds by means of checks, drafts or
negotiable orders of withdrawal or otherwise for the
payment of claims and expenses described in para-
graph [(d)] (f) of this subsection.

[(d)] () From and to the extent of the property
of the estate, shall pay or reimburse any person who
has paid:

(A) Expenses described in ORS 115.125 (1)(b) and
(c) and listed in the small estate affidavit;

(B) Claims listed in the small estate affidavit
as undisputed;

(C) Allowed claims presented to the affiant
within the time permitted by ORS 114.540; and

(D) Claims [which] that the probate court [di-
rects the affiant to pay]l allowed upon summary
determination under section 12 of this 2019 Act.

[(e)] (g) Shall pay claims and expenses under
paragraph [(d)] (f) of this subsection in the order of
priority prescribed by ORS 115.125.

[(f) May transfer or sell any vehicle that is part
of the estate before the completion of the period es-
tablished under ORS 114.555 if the affiant complies
with the requirements established by the Department
of Transportation for such purposes under ORS
803.094.]

[(g) May convey any real or personal property that
is part of the estate before the completion of the period
established under ORS 114.555, provided that each
heir or devisee succeeding to the interest conveyed
joins in the conveyance and that any proceeds of sale,
net of the reasonable expenses of sale and any debt
secured as of the date of the decedent’s death by a
duly perfected lien on the property, shall become a
part of the estate subject to ORS 114.505 to 114.560.
If the property is a manufactured structure as defined
in ORS 446.561, the affiant must assign interest in the
structure as provided in ORS 446.616. Any convey-
ance to a purchaser in good faith and for a valuable
consideration made by the affiant and the heir or
devisee succeeding to the interest conveyed, or made
by the heir or devisee succeeding to the interest con-
veyed after completion of the period established under
ORS 114.555, conveys the interest stated in the con-
veyance free of any interest of the claiming successors,
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and the purchaser has no duty with respect to appli-
cation of the consideration paid for the conveyance.]

(h) May transfer and sell property that is
part of the estate as provided in section 15 of
this 2019 Act.

(i) Shall retain records of the administration
of the estate at least until the later of:

(A) The expiration of the two-year period
established in ORS 114.550; or

(B) The conclusion of any summary review
proceeding under ORS 114.550.

(2) Notwithstanding any other provision of this
section or section 15 of this 2019 Act, when an
heir or devisee entitled to succeed to a conveyance
fails or refuses to join in the conveyance as required
by [subsection (1)(g) of this section] section 15 of
this 2019 Act, an affiant approved under ORS
114.517 may convey any real or personal property
that is part of the estate at any time to a third party
for a valuable consideration.

(3) Property conveyed by an affiant under sec-
tion 15 of this 2019 Act this section is subject to
liens and encumbrances against the decedent or the
estate of the decedent [but]. Property conveyed by
an affiant under section 15 of this 2019 Act is not
subject to rights of creditors of the decedent or liens
or encumbrances against the heirs or devisees of the
decedent. The [filing] presentation and allowance
of a claim in a proceeding under ORS 114.505 to
114.560 does not make the claimant a secured credi-
tor.

(4) Any claiming successor to whom [payment,
delivery or transfer is made under ORS 114.505 to
114.560 as a person entitled thereto as disclosed in the
affidavit] property of the estate is delivered or
transferred under ORS 114.505 to 114.560 is per-
sonally answerable and accountable:

(a) To the extent of the value of the property
received, to creditors of the estate to the extent such
creditors are entitled to payment under subsection
(1) of this section; and

(b) To any personal representative of the estate
of the decedent [thereafter] appointed after the
payment, delivery or transfer is made.

[(5) After the expiration of the period established
in subsection (1)(b) of this section, the affiant shall
cause to be recorded in the deed records of any county
in which real property belonging to the decedent is
situated an affiant or claiming successor’s deed con-
veying the property to persons entitled to the property,
executed in the manner required by ORS chapter 93.]

[(6) For a manufactured structure as defined in
ORS 446.561 belonging to a decedent and assessed as
personal property, the affiant shall file with the De-
partment of Consumer and Business Services the
necessary information for recording the successor’s
interest in the manufactured structure on an owner-
ship document.]

[(7)] (5) A financial institution as defined in ORS
706.008 that opens one or more deposit accounts for
an affiant pursuant to subsection [(1)(c)] (1)(e) of
this section is not liable to any other person for

opening the account or accounts or for permitting
the affiant to withdraw funds from the account or
accounts by means of checks, drafts, negotiable or-
ders of withdrawal or otherwise. The financial insti-
tution is not required to ensure that the funds of the
decedent that are paid out by the affiant are prop-
erly applied.

SECTION 14. Sections 15 and 16 of this 2019
Act are added to and made a part of ORS 114.505
to 114.560.

SECTION 15. Sales and transfers to third
parties. (1) Before the completion of the two-
year period established in ORS 114.550, and in
exchange for adequate consideration:

(a) The affiant may transfer or sell any real
property if each heir or devisee who would suc-
ceed to the interest conveyed joins in the con-
veyance.

(b) The affiant may transfer or sell any per-
sonal property that is specifically devised to an
individual devisee with the consent of the indi-
vidual devisee.

(c) The affiant may transfer or sell any per-
sonal property that is not specifically devised to
an individual devisee without the consent of any
other person.

(2) Notwithstanding subsection (1) of this
section, the affiant need not obtain participation
or consent of any person if a transfer is required
for purposes of abatement under ORS 116.133.

(3) The proceeds of a sale under this section,
net of the reasonable expenses of sale and any
debt secured as of the date of the decedent’s
death by a duly perfected lien on the property,
become a part of the estate.

(4) If the affiant transfers or sells any vehi-
cle that is part of the estate under this section,
the affiant shall comply with the requirements
established by the Department of Transporta-
tion for such purposes under ORS 803.094.

(5) If the affiant transfers or sells a manu-
factured structure as defined in ORS 446.561 un-
der this section, the affiant shall assign the
interest in the structure as provided in ORS
446.616.

(6) Any transfer or conveyance under this
section to a purchaser in good faith and for a
valuable consideration transfers or conveys the
interest stated in the transfer or conveyance
free of any interest of the claiming successors,
and the purchaser has no duty with respect to
application of the consideration paid for the
transfer or conveyance.

SECTION 16. Liability of affiant. An affiant
may be liable for and is chargeable in the ac-
counts of the affiant with:

(1) All of the estate of the decedent that
comes into the possession of the affiant at any
time, including income from the estate.

(2) All property not a part of the estate if:
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(a) The affiant has commingled the property
with the assets of the estate; or

(b) The property was received under a duty
imposed on the affiant by law in the capacity of
affiant.

(3) Any loss to the estate arising from:

(a) Neglect or unreasonable delay in collect-
ing the assets of the estate.

(b) Neglect in paying over money or deliver-
ing property of the estate.

(c) Failure to pay taxes as required by law
or to close the estate within a reasonable time.

(d) Embezzlement or commingling of the as-
sets of the estate with other property.

(e) Unauthorized self-dealing.

(f) Any other negligent or willful act or
nonfeasance in the administration of the estate
by which loss to the estate arises.

SECTION 17. ORS 114.550 is amended to read:

114.550. (1)(a) The affiant or any claiming suc-
cessor of the estate who has not been paid the full
amount owed [such] the claiming successor may,
within two years after the filing of [an] a small es-
tate affidavit [under ORS 114.515], file with the
probate court a petition for summary review of ad-
ministration of the estate.

(b) Notwithstanding paragraph (a) of this
subsection, a person may file a petition for
summary review under this section for the pur-
pose of compelling the affiant to distribute
property of the estate within 60 days after the
completion of the two-year period described in
paragraph (a) of this subsection.

(e¢) A creditor may not file a petition under this
section if the creditor received a copy of [an] a
small estate affidavit [filed under ORS 114.515] de-
livered or mailed to [such] the creditor within 30
days after the date the affidavit was filed, the credi-
tor was shown as a disputed creditor in the
affidavit],] and the creditor has not filed a petition
for summary determination under [ORS 114.540]
section 12 of this 2019 Act.

(d) A creditor may not file a petition under
this section if the creditor presented a claim to
the affiant, the claim was disallowed and the
creditor did not file a petition for summary de-
termination under section 12 of this 2019 Act.

(2) Within 30 days after the filing of a peti-
tion under subsection (1) of this section by a
person other than the affiant, the affiant shall
file with the court an answer to the petition for
summary review.

(3) The court shall hear the matter without a
jury, after notice to the claiming successor and the
affiant, and any interested person may be heard in
the proceeding.

(4) Upon the hearing:

(a) The court shall review administration of the
estate in a summary manner and may order the
affiant to sell property of the estate and pay credi-
tors, to pay creditors of the estate from property of

the estate or of the affiant, or to distribute property
of the estate to the claiming successors, or may or-
der any person who has received property of the es-
tate to pay amounts owed to claiming successors of
the estate in whole or in part.

(b) If the court allows a claim of a creditor
in whole or in part, the court shall order the
affiant, to the extent of property of the estate
allocable to the payment of the claim pursuant
to ORS 115.125, and any claiming successor to
whom property of the estate has been delivered
or transferred under ORS 114.505 to 114.560, to
the extent of the value of the property received,
to pay to the creditor the amount allowed.

(c) The court may remove the affiant if the
affiant failed to comply with ORS 114.505 to
114.560, surcharge the affiant for any loss caused
by failure to comply with ORS 114.505 to 114.560
and authorize the substitution of a new affiant.

SECTION 18. ORS 114.552 is amended to read:

114.552. (1) A person filing a petition for sum-
mary determination under [ORS 114.540] section 12
of this 2019 Act or a petition for summary review
of administration of estate under ORS 114.550, or
any other appearance in a proceeding under ORS
114.505 to 114.560, must pay the filing fee established
under ORS 21.135.

(2) If at any time after the filing of [an] a small
estate affidavit [under ORS 114.515] a petition for
appointment of a personal representative is filed for
the same estate, the person filing the petition must
pay the fees established under ORS 21.170.

SECTION 19. ORS 114.555 is amended to read:

114.555. (1)(a) If a petition to appoint a per-
sonal representative is not [appointed]| filed within
four months after the filing of [the] a small estate
affidavit [authorized by ORS 114.515], then after
the completion of the four-month period de-
scribed in ORS 114.540, after all unsecured cred-
itors of the estate have been paid to the extent
of the property of the estate and before the
completion of the two-year period established in
ORS 114.550, the affiant shall transfer the inter-
est of the decedent in [all of the property] remaining
property or proceeds of property described in the
affidavit [is transferred] to the person or persons
shown by the affidavit to be entitled [thereto] to the
property, and any other claims against the property
are barred, except:

[(1)] (A) As otherwise provided in this section
and ORS 114.540, 114.545 and 114.550 and section
12 of this 2019 Act; and

[2)] (B) For the purposes of a surviving spouse’s
claim for an elective share in the manner provided
by ORS 114.600 to 114.725.

(b) Notwithstanding paragraph (a) of this
subsection, if a petition for summary review has
been filed under ORS 114.550, the affiant may
not transfer the interest of the decedent in the
property described in the affidavit until after all
claims allowed in the summary review proceed-
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ing are paid to the extent of the property of the
estate.

(2) Property conveyed by an affiant under
this section is subject to liens and encumbrances
against the decedent or the estate of the dece-
dent. Property conveyed by an affiant under this
section is subject to the rights of creditors of
the decedent or the estate of the decedent until
the expiration of the two-year period established
in ORS 114.550.

(3) When the affiant transfers an interest in
real property under this section, the affiant
shall cause to be recorded in the deed records
of the county in which the real property is situ-
ated a bargain and sale deed conveying the
property to the person entitled to the property,
executed in the manner required by ORS chap-
ter 93.

(4) When the affiant transfers an interest in
a manufactured structure as defined in ORS
446.561 belonging to a decedent and assessed as
personal property under this section, the affiant
shall file with the Department of Consumer and
Business Services the necessary information for
recording the successor’s interest in the manu-
factured structure on an ownership document.

SECTION 20. ORS 114.560 is amended to read:

114.560. The exclusive remedy of a person in-
jured by the failure of the affiant or any claiming
successor to comply with the requirements of ORS
114.505 to 114.560 [shall be] is a summary determi-
nation under [ORS 114.540] section 12 of this 2019
Act, a summary review of administration under ORS
114.550[,] or the filing of a petition for appoint-
ment of a personal representative for the estate
within the time allowed by ORS 114.555.

SECTION 21. ORS 114.215 is amended to read:

114.215. (1) Upon the death of a decedent, title
to the property of the decedent vests:

(a) In the absence of testamentary disposition, in
the heirs of the decedent, subject to support of
spouse and children, rights of creditors, adminis-
tration and sale by the personal representative or
affiant as defined in ORS 114.505; or

(b) In the persons to whom it is devised by the
will of the decedent, subject to support of spouse and
children, rights of creditors, right of the surviving
spouse to elect against the will, administration and
sale by the personal representative or affiant as
defined in ORS 114.505.

(2) The power of a person to leave property by
will, and the rights of creditors, devisees and heirs
to the property of the person, are subject to the re-
strictions and limitations expressed or implicit in
ORS chapters 111, 112, 113, 114, 115, 116 and 117 to
facilitate the prompt settlement of estates.

(3) Any animal of a value of less than $2,500 that
belonged to the decedent and that was kept by the
decedent as a pet need not be listed on the inventory
of the estate. Any family member of the decedent,
friend of the decedent or animal shelter may take

custody of the animal immediately upon the death
of the decedent. A family member, friend or animal
shelter that takes custody of an animal under this
subsection is entitled to payment from the estate for
the cost of caring for the animal. A family member,
friend or animal shelter that takes custody of an
animal under this subsection shall deliver the ani-
mal to the personal representative for the decedent,
or to any heir or devisee entitled to possession of
the animal, upon request of the personal represen-
tative, heir or devisee.

SECTION 22. ORS 238.390 is amended to read:

238.390. (1) If a member of the system dies before
retiring, the amount of money, if any, credited at the
time of death to the member account of the member
in the fund shall be paid to the beneficiaries desig-
nated by the member. For this purpose a member
may designate as a beneficiary any person or the
executor or administrator of the estate of the mem-
ber or a trustee named by the member to execute an
express trust in regard to such amount. The termi-
nation of a person’s membership in the system pur-
suant to ORS 238.095 (1) or (2) invalidates any
designation of beneficiary made by the person before
the termination of membership.

(2) If a member dies before retiring and has not
designated a beneficiary under subsection (1) of this
section, the Public Employees Retirement Board
shall pay the amount of money, if any, credited at
the time of death to the member account of the de-
ceased member to a personal representative ap-
pointed for the estate of the deceased member. If
[an] a small estate affidavit has been filed under
ORS 114.505 to 114.560, and the amount of money
credited to the account does not exceed the maxi-
mum amount of personal property for which [an] a
small estate affidavit may be filed under ORS
114.505 to 114.560, the board shall pay the amount
to the person who filed the affidavit.

(3) The beneficiary designated under subsection
(1) of this section may elect to receive the amount
payable in actuarially determined monthly payments
for the life of such beneficiary as long as such
monthly payments are at least $200.

(4) Accrued benefits due a retired member at the
time of death are payable to the designated benefi-
ciary or as provided in subsection (2) of this section.
For the purpose of determining accrued benefits due
a retired member at the time of death, accrued ben-
efits are considered to have ceased as of the last day
of the month preceding the month in which the re-
tired member dies; but if Option 2 or Option 3 under
ORS 238.305 has been elected as provided in this
chapter and the beneficiary survives the retired
member, the benefits to the beneficiary shall com-
mence as of the first day of the month in which the
retired member dies, and payment of benefits under
Option 2 or Option 3 shall cease with the payment
for the month preceding the month in which the
beneficiary dies.

(5) If a member dies before retiring and has des-
ignated a beneficiary under subsection (1) of this
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section, but the beneficiary dies before the member,
or dies before distribution is made under this sec-
tion, the Public Employees Retirement Board shall
pay the amount of money, if any, that would other-
wise have been paid to the beneficiary to a personal
representative appointed for the estate of the de-
ceased beneficiary. If [an] a small estate affidavit
has been filed under ORS 114.505 to 114.560, and the
amount of money that would have been paid to the
beneficiary does not exceed the maximum amount of
personal property for which [an] a small estate af-
fidavit may be filed under ORS 114.505 to 114.560,
the board shall pay the amount to the person who
filed the small estate affidavit on behalf of the es-
tate of the beneficiary.

(6) Interest upon the member account of the
member shall accrue until the date that the amount
in the member account is distributed. Any balance
in the variable account of the deceased member is
considered to be transferred to the regular account
of the member as of the date of death. The board
shall establish procedures for computing and credit-
ing interest on the balance in the member account
for the period between the date of death and date of
distribution.

(7) Payment by the board of amounts in the
manner provided by this section completely dis-
charges the board and system on account of the
death, and shall hold the board and system harmless
from any claim for wrongful payment.

SECTION 23. ORS 113.238 is amended to read:

113.238. (1) A person who has knowledge that a
decedent died wholly intestate, that the decedent
owned property subject to probate in Oregon and
that the decedent died without a known heir shall
give notice of the death within 48 hours after ac-
quiring that knowledge to the Department of State
Lands.

(2) Except as provided by ORS 708A.430 and
723.466, a person may not dispose of or diminish any
assets of the estate of a decedent who has died
wholly intestate, who owned property subject to
probate in Oregon and who died without a known
heir unless the person has prior written approval of
the Department of State Lands. The prohibition of
this subsection:

(a) Applies to a guardian or conservator for the
decedent; and

(b) Does not apply to a personal representative
appointed under ORS 113.085 (4) or to an affiant au-
thorized under ORS 114.520 to file [an] a small es-
tate affidavit under ORS 114.515.

(3) For purposes of this section, a known heir is
an heir who has been identified and found.

SECTION 24. ORS 130.150 is amended to read:

130.150. (1) A trust may be created:

(a) By transfer of property to another person as
trustee during the settlor’s lifetime or by will or
other disposition taking effect upon the settlor’s
death;
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(b) By declaration by the owner of property that
the owner holds identifiable property as trustee;

(c) By exercise of a power of appointment in fa-
vor of a trustee;

(d) By an agent or attorney-in-fact under a power
of attorney that expressly grants authority to create
the trust; or

(e) Pursuant to a statute or judgment that re-
quires property to be administered in the manner of
an express trust.

. (2) The following apply to trusts for death bene-
its:

(a) A trustee may be named as beneficiary of any
death benefits, and the death benefits shall be paid
to the trustee and be held and disposed of by the
trustee as provided in a trust created by the desig-
nator during the lifetime of the designator. A trust
is valid even though the trust does not have a trust
corpus other than the right of the trustee to receive
death benefits as beneficiary.

(b) A trustee named by will may be designated
as beneficiary of death benefits if the designation is
made in accordance with the provisions of the pol-
icy, contract, plan, trust or other governing instru-
ment. Upon probate of the will, or upon the filing
of [an] a small estate affidavit under ORS 114.515,
the death benefits are payable to the trustee to be
held and disposed of under the terms of the
designator’s will in the same manner as other
testamentary trusts are administered. Unless other-
wise provided by the designator, an obligor may
make payment of death benefits to the personal rep-
resentative of the designator, or to the persons who
are otherwise entitled to the death benefits, if a
qualified trustee does not claim the death benefits
within one year after the death of the designator, or
if satisfactory evidence is furnished within the one-
year period showing that there is no trustee who can
qualify to receive the death benefits. The obligor is
discharged from any liability for the death benefits
upon making the payment.

(c) Death benefits received by the trustee are not
subject to the debts of the designator or to
inheritance or estate taxes to any greater extent
than if the death benefits were payable to the bene-
ficiaries named in the trust and not to the estate of
the designator.

(d) Death benefits held in trust may be commin-
gled with any other assets that may properly become
a part of the trust.

(3) As used in this section:

(a) “Death benefits” means death benefits of any
kind, including proceeds of life insurance policies,
payments under annuity or endowment contracts,
and funds payable in connection with pension, re-
tirement, stock bonus or profit-sharing plans, or any
trust administered in connection with these ar-
rangements.

(b) “Designator” means the person entitled to
designate the beneficiary of death benefits upon the
death of the person.

(¢) “Obligor” means the insurer or other person
obligated to pay death benefits.
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SECTION 25. ORS 238.458 is amended to read:

238.458. (1) A benefit that is owed to a member
or beneficiary of a member under the Public Em-
ployees Retirement System shall be forfeited at the
end of the system’s plan year in which the benefit
becomes due if the Public Employees Retirement
Board is unable to locate the member or beneficiary.
If the member, beneficiary or any other person
thereafter establishes a right to the forfeited benefit,
the board shall reinstate the benefit. If the benefit
is a periodic payment, the board shall make a retro-
active payment to the member, beneficiary or other
person in a lump sum for all amounts that would
have been paid before reinstatement of the benefit.
No interest shall be paid on the benefit for the pe-
riod commencing when the benefit became due and
the date of the retroactive payment.

(2) Death benefits and other amounts payable by
reason of the death of a member do not escheat to
the state when the member dies without heirs,
devisees or beneficiaries designated under ORS
238.390. If a beneficiary has not been designated un-
der ORS 238.390, and a personal representative or a
person filing [an] a small estate affidavit under
ORS 114.505 to 114.560 fails to make claim for the
benefits within one year after the member dies, the
benefits shall be forfeited to the Public Employees
Retirement Fund in the manner provided by subsec-
tion (1) of this section and are subject to rein-
statement only upon subsequent appointment of a
personal representative or the filing of [an] a small
estate affidavit in the manner provided by ORS
114.505 to 114.560. If benefits are paid to a personal
representative or a person filing [an] a small estate
affidavit under ORS 114.505 to 114.560, the personal
representative or person filing the affidavit shall re-
turn to the board the amount that would otherwise
escheat to the state after payment of administrative
expenses and claims against the estate. Any amounts
returned to the board under this subsection shall be
forfeited to the fund.

SECTION 26. ORS 708A.655 is amended to read:

708A.655. (1) This section applies to the safe de-
posit box of any person who is the sole lessee or last
surviving lessee of the box and who has died.

(2) Subject to ORS 114.537, upon being furnished
with a certified copy of the decedent’s death record
or other evidence of death satisfactory to the Oregon
operating institution, the Oregon operating institu-
tion within which the box is located shall cause or
permit the box to be opened, and the contents of the
box examined, at the request of an individual who
furnishes an affidavit stating:

(a) That the individual believes the box may
contain the will of the decedent, a trust instrument
creating a trust of which the decedent was a trustor
or a trustee at the time of the decedent’s death,
documents pertaining to the disposition of the re-
mains of the decedent, documents pertaining to
property of the estate of the decedent or property of
the estate of the decedent; and
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(b) That the individual is an interested person
and wishes to open the box to conduct a will search
or trust instrument search, obtain documents relat-
ing to the disposition of the decedent’s remains, in-
ventory the contents of the box or remove property
of the estate of the decedent pursuant to a small es-
tate affidavit filed under ORS 114.515.

(3) For the purpose of this section, “interested
person” means any of the following:

(a) A person named as personal representative
of the decedent in a purported will of the decedent;

(b) The surviving spouse or any heir of the de-
cedent;

(c) A person who was serving as the court-
appointed guardian or conservator of the decedent
or as trustee for the decedent immediately prior to
the decedent’s death;

(d) A person named as successor trustee in a
purported trust instrument creating a trust of which
the decedent was a trustor or a trustee at the time
of the decedent’s death;

(e) A person designated by the decedent in a
writing that is acceptable to the Oregon operating
iinstiltlution and is filed with it prior to the decedent’s

eath;

(f) A person who immediately prior to the death
of the decedent had the right of access to the box
as an agent of the decedent under a durable power
of attorney;

(g) If there are no heirs of the decedent, an es-
tate administrator of the Department of State Lands
appointed under ORS 113.235; or

(h) A person who is authorized to file [an] a
small estate affidavit under ORS 114.515.

(4) If the box is opened for the purpose of con-
ducting a will search, the Oregon operating institu-
tion shall remove any document that appears to be
a will, make a true and correct copy of it and deliver
the original will to a person designated in the will
to serve as the decedent’s personal representative,
or if no such person is designated or the Oregon
operating institution cannot, despite reasonable ef-
forts, determine the whereabouts of such person, the
Oregon operating institution shall retain the will or
deliver it to a court having jurisdiction of the estate
of the decedent. A copy of the will shall be retained
in the box. At the request of the interested person,
a copy of the will, together with copies of any docu-
ments pertaining to the disposition of the remains
of the decedent, may be given to the interested per-
son.

(5) If the box is opened for the purpose of con-
ducting a trust instrument search, the Oregon oper-
ating institution shall remove any document that
appears to be a trust instrument creating a trust of
which the decedent was a trustor or trustee at the
time of the decedent’s death, make a true and cor-
rect copy of it and deliver the original trust instru-
ment to a person designated in the trust instrument
to serve as the successor trustee on the death of the
decedent. If no such person is designated or the Or-
egon operating institution cannot, despite reasonable
efforts, determine the whereabouts of such person,
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the Oregon operating institution shall retain the
trust instrument. A copy of the trust instrument
shall be retained in the box. At the request of any
interested person, a copy of the trust instrument
may be given to the interested person.

(6) If the box is opened for the purpose of ob-
taining documents pertaining to the disposition of
the decedent’s remains, the Oregon operating insti-
tution shall comply with subsection (4) or (5) of this
section with respect to any will or trust instrument
of the decedent found in the box, and may in its
discretion either:

(a) Make and retain in the box a copy of any
documents pertaining to the disposition of the re-
mains of the decedent and tender the original docu-
ments to the interested person; or

(b) Provide a copy of any documents pertaining
to the disposition of the remains of the decedent to
the interested person and retain the original docu-
ments in the box.

(7) If the box is opened for the purpose of making
an inventory of its contents, the Oregon operating
institution shall comply with subsection (4) or (5) of
this section with respect to any will or trust instru-
ment of the decedent that is found in the box, and
shall cause the inventory to be made. The inventory
must be attested to by a representative of the Ore-
gon operating institution and may be attested to by
the interested person, if the interested person is
present when the inventory is made. The Oregon
operating institution shall retain the original inven-
tory in the box, and shall furnish a copy of the in-
ventory to the interested person upon request.

(8) If the interested person is an affiant of a
small estate affidavit filed under ORS 114.515 and
delivers a certified copy of the affidavit in the man-
ner provided by ORS 114.535, the Oregon operating
institution shall provide to the affiant access to the
decedent’s property. The Oregon operating institu-
tion shall comply with subsection (4) or (5) of this
section if a will or trust instrument of the decedent
is found in the box. Subject to ORS 114.537, the Or-
egon operating institution shall allow the affiant to
take possession of the personal property in the box.

(9) The Oregon operating institution may pre-
sume the truth of any statement contained in the
affidavit required to be furnished under this section
or ORS 114.535, and when acting in reliance upon
such an affidavit, the Oregon operating institution
is discharged as if it had dealt with the personal
representative of the decedent. The Oregon operat-
ing institution is not responsible for the adequacy
of the description of any property included in an in-
ventory of the contents of a box, or for the conver-
sion of the property in connection with actions
performed under this section, except for conversion
by intentional acts of the Oregon operating institu-
tion or its employees, directors, officers or agents.
If the Oregon operating institution is not satisfied
that the requirements of this section have been sat-
isfied, the Oregon operating institution may decline
to open the box.
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(10) If the interested person or affiant does not
furnish the key needed to open the box, and the Or-
egon operating institution must incur expense in
gaining entry to the box, the Oregon operating in-
stitution may require that the interested person or
affiant pay the expense of opening the box.

(11) Any examination of the contents of a box
under this section shall be conducted in the pres-
ence of at least one employee of the Oregon operat-
ing institution.

SECTION 27. ORS 723.844 is amended to read:

723.844. (1) This section applies to the safe de-
posit box of any person who is the sole lessee or last
surviving lessee of the box and who has died.

(2) Subject to ORS 114.537, upon being furnished
with a certified copy of the decedent’s death record
or other evidence of death satisfactory to the credit
union, the credit union within which the box is lo-
cated shall cause or permit the box to be opened,
and the contents of the box examined, at the request
of an individual who furnishes an affidavit stating:

(a) That the individual believes the box may
contain the will of the decedent, a trust instrument
creating a trust of which the decedent was a trustor
or a trustee at the time of the decedent’s death,
documents pertaining to the disposition of the re-
mains of the decedent, documents pertaining to
property of the estate of the decedent or property of
the estate of the decedent; and

(b) That the individual is an interested person
and wishes to open the box to conduct a will search
or trust instrument search, obtain documents relat-
ing to the disposition of the decedent’s remains or
inventory the contents of the box or remove property
of the estate of the decedent pursuant to a small es-
tate affidavit filed under ORS 114.515.

(3) For the purpose of this section, “interested
person” means any of the following:

(a) A person named as personal representative
of the decedent in a purported will of the decedent;

(b) The surviving spouse or any heir of the de-
cedent;

(c) A person who was serving as the court-
appointed guardian or conservator of the decedent
or as trustee for the decedent immediately prior to
the decedent’s death;

(d) A person named as successor trustee in a
purported trust instrument creating a trust of which
the decedent was a trustor or a trustee at the time
of the decedent’s death;

(e) A person designated by the decedent in a
writing that is acceptable to the credit union and is
filed with it prior to the decedent’s death;

(f) A person who immediately prior to the death
of the decedent had the right of access to the box
as an agent of the decedent under a durable power
of attorney;

(g) If there are no heirs of the decedent, an es-
tate administrator of the Department of State Lands
appointed under ORS 113.235; or

(h) A person who is authorized to file [an] a
small estate affidavit under ORS 114.515.
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(4) If the box is opened for the purpose of con-
ducting a will search, the credit union shall remove
any document that appears to be a will, make a true
and correct copy of it and deliver the original will
to a person designated in the will to serve as the
decedent’s personal representative, or if no such
person is designated or the credit union cannot, de-
spite reasonable efforts, determine the whereabouts
of such person, the credit union shall retain the will
or deliver it to a court having jurisdiction of the
estate of the decedent. A copy of the will shall be
retained in the box. At the request of the interested
person, a copy of the will, together with copies of
any documents pertaining to the disposition of the
remains of the decedent, may be given to the inter-
ested person.

(5) If the box is opened for the purpose of con-
ducting a trust instrument search, the credit union
shall remove any document that appears to be a
trust instrument creating a trust of which the dece-
dent was a trustor or trustee at the time of the
decedent’s death, make a true and correct copy of it
and deliver the original trust instrument to a person
designated in the trust instrument to serve as the
successor trustee on the death of the decedent. If no
such person is designated or the credit union cannot,
despite reasonable efforts, determine the where-
abouts of such person, the credit union shall retain
the trust instrument. A copy of the trust instrument
shall be retained in the box. At the request of any
interested person, a copy of the trust instrument
may be given to the interested person.

(6) If the box is opened for the purpose of ob-
taining documents pertaining to the disposition of
the decedent’s remains, the credit union shall com-
ply with subsection (4) or (5) of this section with
respect to any will or trust instrument of the dece-
d}(lent found in the box, and may in its discretion ei-
ther:

(a) Make and retain in the box a copy of any
documents pertaining to the disposition of the re-
mains of the decedent and tender the original docu-
ments to the interested person; or

(b) Provide a copy of any documents pertaining
to the disposition of the remains of the decedent to
the interested person and retain the original docu-
ments in the box.

(7) If the box is opened for the purpose of making
an inventory of its contents, the credit union shall
comply with subsection (4) or (5) of this section with
respect to any will or trust instrument of the dece-
dent that is found in the box, and shall cause the
inventory to be made. The inventory must be at-
tested to by a representative of the credit union and
may be attested to by the interested person, if the
interested person is present when the inventory is
made. The credit union shall retain the original in-
ventory in the box, and shall furnish a copy of the
inventory to the interested person upon request.

(8) If the interested person is an affiant of a
small estate affidavit filed under ORS 114.515 and
delivers a certified copy of the affidavit in the man-
ner provided by ORS 114.535, the credit union shall
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provide to the affiant access to the decedent’s prop-
erty. The credit union shall comply with subsection
(4) or (5) of this section if a will or trust instrument
of the decedent is found in the box. Subject to ORS
114.537, the credit union shall allow the affiant to
take possession of the personal property in the box.

(9) The credit union may presume the truth of
any statement contained in the affidavit required to
be furnished under this section and ORS 114.535, and
when acting in reliance upon such an affidavit, the
credit union is discharged as if it had dealt with the
personal representative of the decedent. The credit
union is not responsible for the adequacy of the de-
scription of any property included in an inventory
of the contents of a box, or for the conversion of the
property in connection with actions performed under
this section, except for conversion by intentional
acts of the credit union or its employees, directors,
officers or agents. If the credit union is not satisfied
that the requirements of this section have been sat-
isfied, the credit union may decline to open the box.

(10) If the interested person or affiant does not
furnish the key needed to open the box, and the
credit union must incur expense in gaining entry to
the box, the credit union may require that the in-
terested person or affiant pay the expense of opening
the box.

(11) Any examination of the contents of a box
under this section shall be conducted in the pres-
ence of at least one employee of the credit union.

SECTION 28. ORS 446.616 is amended to read:

446.616. (1) Except as otherwise provided in sub-
section (2) or (3) of this section, upon the transfer
of any interest in a manufactured structure shown
on an ownership document, each person whose in-
terest is released, terminated, assigned or trans-
ferred shall acknowledge the release, termination,
assignment or transfer of that interest in a manner
specified by the Department of Consumer and Busi-
ness Services by rule. The department shall design
the rules adopted for purposes of this subsection to
protect the interests of all parties to the transfer of
interest.

(2) Notwithstanding subsection (1) of this sec-
tion:

(a) In the case of a transfer of an interest by
operation of law, the personal representative, re-
ceiver, trustee, sheriff, landlord or other represen-
tative or successor in interest of the person whose
interest is transferred shall file the acknowledgment
described in subsection (1) of this section. The rep-
resentative or successor shall also provide the
transferee with information satisfactory to the de-
partment concerning all facts entitling the represen-
tative or successor to transfer the interest. If there
is no person to transfer the interest, the person to
whom interest is awarded or otherwise transferred
is responsible for providing the information con-
cerning the person’s entitlement to the interest.

(b) In the case of a transfer at death of the in-
terest of the owner or security interest holder of the
manufactured structure, if the estate is not being
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probated and ownership is not being transferred un-
der the provisions of [ORS 114.545] section 15 of
this 2019 Act, an interest in the manufactured
structure may be assigned through the use of an af-
fidavit. The affidavit must be on a form prescribed
by the department and signed by all of the known
heirs of the person whose interest is being trans-
ferred, and shall state the name of the person to
whom the ownership interest has been passed. If any
heir has not arrived at the age of majority or is
otherwise incapacitated, the parent or guardian of
the heir shall sign the affidavit.

(¢c) In the case of a transfer at death of the in-
terest of the owner or security interest holder where
transfer occurs under [ORS 114.545] section 15 of
this 2019 Act, the affiant, as defined in ORS 114.505,
is the person required to assign interest.

(d) A security interest holder, without the con-
sent of the owner, may assign interest of the holder
in a manufactured structure to a person other than
the owner without affecting the interest of the
owner or the validity or priority of the interest. A
person who is not given notice of the assignment is
protected in dealing with the security interest holder
as the holder of the interest until the assignee files
notice of the interest with the department as pro-
vided in ORS 446.571. This paragraph does not ex-
empt an assignment of interest from the
acknowledgment requirement under subsection (1)
of this section.

(e) If an interest in a manufactured structure is
transferred pursuant to an application under ORS
446.591 (5), the recital by the escrow company that
no written objections were received constitutes both
a release, termination, assignment or transfer of in-
terest and an acknowledgment by the person whose
interest is released, terminated, assigned or trans-
ferred.

(3) Subsection (1) of this section does not apply
to a transfer of a security interest where the secu-
rity interest holder is a financial institution, a fi-
nancial holding company or a bank holding
company, as those terms are defined in ORS 706.008,
a licensee under ORS chapter 725, or any subsidiary
or affiliate of any of the foregoing and the transfer
of the interest of the security interest holder:

(a) Results from the merger, conversion, reor-
ganization, consolidation or acquisition of the secu-
rity interest holder; or

(b) Is to an entity that is a member of the same
affiliated group as the security holder.

SECTION 29. ORS 803.094 is amended to read:

803.094. (1) Except as otherwise provided in this
section, upon the transfer of any interest shown on
an Oregon title any person whose interest is re-
leased, terminated, assigned or transferred, shall re-
lease or assign that interest in a manner specified
by the Department of Transportation by rule. Rules
adopted for purposes of this subsection shall be de-
signed, as much as possible, to protect the interests
of all parties to the transfer. If required under ORS
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803.102, the person shall also complete an odometer
disclosure statement.

(2) Notwithstanding subsection (1) of this sec-
tion:

(a) In the case of a transfer by operation of law
of any interest shown on an Oregon title, the per-
sonal representative, receiver, trustee, sheriff or
other representative or successor in interest of the
person whose interest is transferred shall release or
assign interest and if required by the department by
rule, as provided under ORS 803.102, complete an
odometer disclosure statement and shall provide the
certificate, if any, and disclosure statement if re-
quired to the transferee. The representative or suc-
cessor shall also provide the transferee with
information satisfactory to the department concern-
ing all facts entitling such representative or succes-
sor to transfer title. If there is no person to assign
interest, the person to whom interest is awarded or
otherwise transferred shall be responsible for the
requirements of this paragraph.

(b) In the case of a transfer at death of the in-
terest of the owner, lessor or security interest holder
if the estate is not being probated and title is not
being transferred under the provisions of [ORS
114.545] section 15 of this 2019 Act, interest may
be assigned through the use of an affidavit. The af-
fidavit shall be on a form prescribed by the depart-
ment and signed by all of the known heirs of the
person whose interest is being transferred stating
the name of the person to whom the ownership in-
terest has been passed. If any heir has not arrived
at the age of majority or is otherwise incapacitated,
the parent or guardian of the heir shall sign the af-
fidavit. In the case of a transfer under this para-
graph, one of the heirs or any other person
designated by the department by rule shall complete
any odometer disclosure statement required under
ORS 803.102.

(¢) In the case of a transfer at death of the in-
terest of the owner, lessor or security interest holder
where transfer occurs under the provisions of [ORS
114.545] section 15 of this 2019 Act, the
[“laffiant[”] as defined in ORS 114.505 is the person
required to assign interest. The department may
designate by rule the affiant or any other person to
complete any odometer disclosure statement re-
quired under ORS 803.102.

(d) Upon the termination of a lease, in lieu of
the lessee releasing interest, the lessor may provide
information satisfactory to the department that the
lease has been terminated. The lessor shall provide
an odometer disclosure statement if required under
ORS 803.102. If the lessor does not take possession
of the vehicle upon termination of the lease, the in-
formation in the odometer disclosure given by the
lessor may be taken from an odometer disclosure
given by the lessee to the lessor under ORS 803.102
unless the lessor has reason to believe that the dis-
closure by the lessee does not reflect the actual
mileage of the vehicle.

(e) A security interest holder or lessor, without
the consent of the owner, may assign interest of the
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holder or lessor in a vehicle to a person other than
the owner without affecting the interest of the
owner or the validity or priority of the interest. A
person not given notice of such assignment is pro-
tected in dealing with the security interest holder
or lessor as the holder of the interest until the
assignee files in accordance with ORS chapter 79.
This paragraph does not exempt such assignments
from title transfer requirements.

(3) Nothing in this section requires the release
or assignment of title upon the creation or termi-
nation of a leasehold interest for a vehicle that is
proportionally registered under ORS 826.009 or
826.011 if the department is furnished with satisfac-
tory proof of the lease for such vehicle.

(4) The department by rule may allow odometer
disclosure statements to be on a form other than the
certificate of title.

(5) Persons subject to the provisions of this sec-
tion shall provide to the transferee a title certificate,
if one has been issued and is in their possession, the
release or assignment of interest, and any required
odometer disclosure statement. If an odometer dis-
closure statement is required, the transferee shall
provide a signed disclosure to the transferor in a
form determined by the department by rule.

SECTION 30. ORS 116.223 is amended to read:

116.223. The personal representative shall cause
to be recorded in the deed records of any county in
which real property belonging to the estate is situ-
ated, a deed from the personal representative exe-
cuted in the manner required by ORS chapter 93.
The execution of the bargain and sale deed does
not place the personal representative in the chain
of title to the property conveyed unless the personal
representative is also an heir, devisee or claiming
successor to the property conveyed.

SECTION 31. ORS 58.387 is amended to read:

58.387. (1) A professional corporation organized
for the purpose of practicing medicine and its
shareholders may provide for the disposition of a
deceased shareholder’s shares in the articles of in-
corporation, in the bylaws, by agreement between
the corporation and its shareholders or by agree-
ment among the shareholders. If there is no such
provision, the shares shall first be offered for sale to
the remaining shareholders of the corporation by the
personal representative of the deceased shareholder’s
estate or the affiant as defined in ORS 114.505. If
the shares are not disposed of within six months af-
ter the date of the death of the deceased share-
holder, a special meeting of the shareholders shall
be called, at which meeting it shall be decided by
vote of the remaining shareholders whether the cor-
poration shall redeem the shares or whether the
corporation shall be voluntarily dissolved. The
meeting shall be held within seven months after the
date of the death of the deceased shareholder. The
action determined to be taken by the shareholders
shall be completed within nine months after the date
of death of the deceased shareholder. At the special
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meeting, the shares of the deceased shareholder may
not be voted or counted in the determination of
whether the shares shall be redeemed or whether
the corporation shall be voluntarily dissolved.

(2) If a deceased shareholder of a professional
corporation organized for the purpose of practicing
medicine was the only shareholder of the corpo-
ration at the time of death, the corporation shall
cease to practice medicine as of the date of death of
the deceased shareholder unless the corporation has
retained the services of another physician licensed
in this state to practice medicine. Within six months
after the date of death of the deceased shareholder:

(a) The shares of the deceased shareholder shall
be sold to a physician or physicians who are licensed
in this state to practice medicine;

(b) The name of the corporation shall be changed
and restated articles adopted, which shall be filed
with the Secretary of State in accordance with ORS
chapter 60; or

(c) The corporation shall be dissolved.

SECTION 32. ORS 112.238 is amended to read:

112.238. (1) Although a writing was not executed
in compliance with ORS 112.235, the writing may be
treated as if it had been executed in compliance with
ORS 112.235 if the proponent of the writing estab-
lishes by clear and convincing evidence that the de-
cedent intended the writing to constitute:

(a) The decedent’s will;

(b) A partial or complete revocation of the
decedent’s will; or

(¢) An addition to or an alteration of the
decedent’s will.

(2) A writing described in subsection (1) of this
section may be filed with the court for adminis-
tration as the decedent’s will pursuant to ORS
113.035. The proponent of the writing shall give no-
tice of the filing of the petition under ORS 113.035
to those persons identified in ORS 113.035 (5), (7), (8)
and (9). Persons receiving notice under this subsec-
tion shall have 20 days after the notice was given to
file written objections to the petition. The court
may make a determination regarding the decedent’s
intent after a hearing or on the basis of affidavits.

(3) The proponent of a writing described in sub-
section (1) of this section may file a petition with
the court to establish the decedent’s intent that the
writing was to be the decedent’s will, a partial or
complete revocation of the decedent’s will, or an ad-
dition to or an alteration of the decedent’s will. The
proponent shall give notice of the filing to any per-
sonal representative appointed by the court, the
devisees named in any will admitted to probate and
those persons identified in ORS 113.035 (5). Persons
receiving notice under this subsection shall have 20
days after the notice was given to file written ob-
jections to the petition. The court may make a de-
termination regarding the decedent’s intent after a
hearing or on the basis of affidavits.

(4)(a) If the court determines that clear and
convincing evidence exists showing that a writing
described in subsection (1) of this section was in-



Chap. 165

OREGON LAWS 2019

tended by the decedent to accomplish one of the
purposes set forth in subsection (1) of this section,
the court shall:

(A) Prepare written findings of fact in support
of the determination; and

(B) Enter a limited judgment that admits the
writing for probate as the decedent’s will or other-
wise acknowledges the validity and intent of the
writing.

(b) A determination under this subsection does
not preclude the filing of a will contest under ORS
113.075, except that the will may not be contested
on the grounds that the will was not executed in
compliance with ORS 112.235.

(5) The fee imposed and collected by the court
for the filing of a petition under this section shall
be in accordance with ORS 21.135.

SECTION 33. (1) Sections 3, 12, 15 and 16 of
this 2019 Act and the amendments to ORS
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113.238, 114.215, 114.505, 114.515, 114.517, 114.520,
114.525, 114.535, 114.537, 114.540, 114.545, 114.550,
114.552, 114.555, 114.560, 130.150, 238.390, 238.458,
464.616, 708A.655, 723.844 and 803.094 by sections
1, 4 to 10, 13 and 17 to 29 of this 2019 Act apply
to decedents who die on or after the effective
date of this 2019 Act.

(2) The amendments to ORS 116.223 by sec-
tion 30 of this 2019 Act apply to deeds executed
on or after the effective date of this 2019 Act.

SECTION 34. The section captions used in
this 2019 Act are provided only for the conven-
ience of the reader and do not become part of
the statutory law of this state or express any
legislative intent in the enactment of this 2019

Act.
Approved by the Governor May 24, 2019
Filed in the office of Secretary of State May 28, 2019
Effective date January 1, 2020



