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INCAPACITATED
PERSONS

THE DUTY OF PARENTS AND
CHILDREN TO SUPPORT
EACH OTHER

der Oregon law, parents and
I I children are generally responsible
for supporting each other. This
parent/child support obligation has
evolved under two separate statutory
provisions. One of these provisions, now
found in ORS 109.010, was originally
contained in the State’s civil laws. The
other, the Relatives’ Responsibility Law
(ORS 416.010 to 416.280), was included
in the statutes which provided for the
public support of the poor. See Haxton v.
Haxton, 299 Or. 616, 705 P.2d 721
(1985) for an explanation of the histori-
cal development of these laws in Oregon.
The purpose of this article is two-fold:
first, to review the general scope of these
support obligations; and, second, to ex-
amine the conflicts of interest which may
exist as a result of the support obligations
when a parent or a child represents the
other or the other’s estate in a fiduciary
capacity. For an in-depth analysis of
these support obligations, see Chapter 3
and Chapter S, Family Law, OSB CLE
publication, 1983.
ORS 109.010
The duty of support under ORS
109.010 is dependent upon the existence
of two separate facts. First, a legal parent-
child relationship must exist. For the pur-
pose of this statute, the age of the child
or the parent is irrelevant, Haxton, supra.

Secondly, the person seeking support
must be poor and unable to work to main-
tain himself or herself.

The existence of a parent-child
relationship is determined under various
provisions of ORS Chapter 109. General-
ly, the relationship exists between a per-
son and that person’s natural mother and
father. In the case of an adoption, how-
ever, the adopted person shall be con-
sidered to have been born in lawful
wedlock to the adoptive parents, for all
legal purposes after the entry of the
decree. ORS 109.041(1), 109.050. If a
person is adopted by a stepparent, the
person is considered to be the child of
the adoptive parent and the natural parent
who is the spouse of the adoptive parent.
ORS 109.041(2). As a result, when an
adoption occurs, the persons entitled to
and responsible for support under ORS
109.010 will change.

There is no precise rule under ORS
109.010 which determines when a person
is poor and unable to work to maintain
himself or herself. Generally, a person is
entitled to such shelter, food, clothing,
medical services, education and social
protection and opportunity as are consis-
tent with normal living conditions and
that person’s situation and station in life.
When a person is unable to provide that
level of support, ORS 109.010 imposes
upon that person’s parents or children the
duty to supply the required support. This
duty is limited, however, by the financial
ability and resources of the person from
whom the support is sought. For one of
the earliest discussions of these issues by
an Oregon court, see State v. Langford,
90 OR. 251, 176 P 197, 200 (1918).

e = 3
INDEX

1 The Duty of Parents and Children to Support Each Other

By Daniel C. Re
3 Practice Note

By Sally C. Landauer
3  What’s New
4 Calendar

Valerie Vollmar will be resuming her series of articles on ethics in estate plan-
ning and administration in the April 1990 issue of the Newsletter.

Helen Rives-Hendricks










timate facts sufficient to constitute a
claim. The Court of Appeals affirmed
that the complaint must allege that a
claim was presented to the personal rep-
resentative and denied in order to state a
claim.

Helen Rives-Hendricks

MCKEE V. STODDARD,
98 OR. APP. 514 (1989)

dward McKee’s wife of 47 years
Edied in 1979. After her death, Ed-

ward became the owner of all of
their property as the surviving joint
tenant. He consulted with his attorney to
determine if his existing will should be
changed. Edward was advised that his
will devised all of his property to his
three children and, if that was his desire,
no change was necessary. Edward indi-
cated that he wanted his children to
receive his property.

In June, 1980, Edward remarried. At
that time, he considered changing his
will to divide his estate between his wife
and children, In April, 1981, after a dis-
pute with two of his three children con-
cerning his new wife, Edward went to his
wife’s attorney, accompanied by his
wife, and executed a new will leaving all
of his property to his wife and making
her a joint owner with the right of sur-
vivorship in certain assets.

Edward died in 1984, survived by his
wife. His children initiated this action to
invalidate Edward’s 1981 will and the
property transfers to his wife on the
ground of undue influence. The trial
court found the will and property trans-
fers to have been the product of undue in-
fluence and voided them.

Held, affirmed by a divided court.
The burden of proving undue influence is

generally on the proponent. However,
when both a confidential relationship and
suspicious circumstances exist, an in-
ference of undue influence arises and the
party disputing the claim of undue in-
fluence must present evidence which
overcomes that inference. In this case, a
confidential relationship existed between
husband and wife. (The concurring
opinion agreed with this point only be-
cause the evidence established that Ed-
ward was dominated by his wife and he
reposed confidence in her.) His wife’s in-
volvement in the preparation of his new
will and property transfers, her failure to
seck independent advice for him with
respect to those matters, his change in at-
titude towards all of his children, and his

disinheritance of them constituted suspi-
cious circumstances. Although his wife
presented evidence which was sufficient
1o establish a reason why Edward would
decide to disinherit the two children he
had argued with in 1981, that evidence
did not explain the exclusion of the third
child. Consequently, his wife did not
meet her burden of proof and Edward’s
will and property transfers were void.
Edward’s previous will, made in 1972,
was revoked by operation of law upon
his second marriage. Therefore, Edward
died intestate. One-half of his estate was
distributable to his wife and the other
one-half to his children.

Daniel C. Re
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The following is a selective schedule
of seminars which may be of particular
interest to Section Members:

JANUARY 15-19, 1990: 24TH AN-
NUAL PHILIP E. HECKERLING IN-
STITUTE ON ESTATE PLANNING,
University of Miami, Fountainbleau Hil-
ton Resort and Spa, Miami Beach,
Florida (305) 284-4762

JANUARY 15-18, 1990: 42ND AN-
NUAL INSTITUTE ON FEDERAL
TAXATION, University of Southern
California, Central Plaza Hotel, Century
City, Los Angeles (213) 743-7557

FEBRUARY 7-9, 1990: TRUSTS &
ESTATES 1ST ANNUAL CON-
FERENCE ON ESTATE PLANNING
AND ADMINISTRATION, Sponsored
by Trusts & Estates Magazine, Grand

Hyatt, San Francisco, California (800)
241-9834

FEBRUARY 22-24, 1990: ALI-ABA:
ADVANCED ESTATE PLANNING
TECHNIQUES, Hyatt Regency Maui,
Maui, Hawaii (800) 253-6397

MARCH 12-16, 1990: ALI-ABA:
POSTMORTEM AND ESTATE PLAN-
NING, University of Miami Law School,
Coral Gables, Florida (800) 253-6397

APRIL 4, 1990: TAXATION OF
TRUSTS AND ESTATES, Satellite Pro-
gram, Oregon State Bar, Lake Oswego,
Oregon, 224-4280

APRIL 23-27, 1990: ALI-ABA:
PLANNING TECHNIQUES FOR
LARGE ESTATES, Waldorf Astoria,
New York, New York (800) 253-6397
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Conflicts of Interest
Between a Current
Client and a Former
Client

his article is the fourth in a
I series discussing conflicts of

interest. The first article, pub-
lished in April 1989, addressed
general issues such as identification
of the “client,” vicarious disqualifica-
tion, and waiver. The second and
third articles, published in July 1989
and October 1989, dealt with con-
flicts of interest between current
clients (known as “open file” con-
flicts). This article focuses on con-
flicts of interest between a current
client and a former client (known as
“closed file” conflicts).

As noted in the July 1989 article,
the ethical standards which apply to
“closed file” conflicts are derived
from In re Brandsness, 299 Or. 420,
702 P2d 1098 (1985), and are now
found in DRs 5-105(C) and (D).
Under these disciplinary rules, a
lawyer has certain ethical duties if
the lawyer either knows or by the ex-
ercise of reasonable care should
know of an “actual” or “likely” con-
flict of interest (as defined in DR 5-
105(A)) between a current client and
a former client. In effect, DRs 5-

105(C) and (D) codify the Brands-
ness analysis of “closed file” con-
flicts.

DR 5-105(C) sets out the general
rule that, absent client consent, a
lawyer shall not represent a current
client if either (1) a matter-specific
conflict or (2) an information-specific
conflict with a former client exists:

(C) Former Client Conflicts —

Prohibition

Except as permitted by DR 5-

105(D), a lawyer who has repre-

sented a client in a matter shall not

subsequently represent another
client in the same or a significant-
ly related matter when the interests
of the current and former clients
are in actual or likely conflict. Mat-
ters are significantly related if
either:

(1) Representation of the
present client in the subsequent
matter would, or would likely,
inflict injury or damage upon
the former client in connection
with any proceeding, claim, con-
troversy, transaction, investiga-
tion, charge, accusation, arrest
or other particular matter in
which the lawyer previously
represented the former client; or

(2) Representation of the
former client provided the
lawyer with confidential infor-
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Oregon Supreme Court found that a
matter-specific conflict existed when
the lawyer, as attorney for Mr.,
Branam'’s personal representative, at-
empted to compromise a claim

ainst the estate which was founded
on a dissolution decree and lien
which the lawyer had previously ob-
tained on behalf of the claimant, his
former client.

Unlike the other two cases, Collatt
v. Collatt involved not a disciplinary
action, but a motion to disqualify
plaintiff’s counsel, Winslow.
Winslow had organized a closely-
held corporation and later repre-
sented both parties in transferring the
corporate stock from Ronald Collatt
to his mother. Winslow’s relationship
with the mother then terminated. Sub-
sequently, Winslow filed a complaint
on behalf of Collatt against his
mother and other defendants, alleg-
ing conversion and duress in connec-
tion with the stock transfer. The trial
court granted the defendant’s motion
to disqualify Winslow on the basis of
a “closed file” conflict. On appeal,
the Oregon Court of Appeals af-
firmed, finding that, even if
.Winslow ’s prior representation of the

mother did not provide him with in-
formation giving rise to an informa-
tion-specific conflict, a matter-
specific conflict clearly existed.

The Brandsness case contains fur-
ther examples of situations in which
a matter-specific conflict and/or an in-
formation-specific conflict may exist.
299 Or. at 431-32. See also Oregon
Ethics Op. 519 (1988).

Another context in which the
“closed file” conflicts rules may be
relevant is where a lawyer (Lawyer)
moves from one private law firm
(Old Firm) to another (New Firm).
By virtue of the move, the clients
remaining with Old Firm become
former clients with respect to
Lawyer. After the move, can either
Lawyer or New Firm ethically under-
take or continue to represent current
clients adversely to these former
clients?

—H

Opinion 519 answers this ques-
tions by applying the “closed file”
analysis developed under Brands-
ness. According to the opinion,
Lawyer is not prohibited from acting
adversely to a former client unless
either a matter-specific or an informa-
tion-specific conflict exists. If no
such conflict exists, the vicarious dis-
qualification rule (now found in DR
5-105(G) and (H)) is inapplicable
and the other lawyers in New Firm
are likewise free to handle a matter.
If such a conflict does exist, Lawyer
may proceed with the representation
only if both the current client and the
former client consent after full dis-
closure. Even if consent cannot be ob-
tained, the other lawyers in New
Firm may represent the current client
if they observe “Chinese wall”
screening procedures (now found in
DR-5-105(1)).

A variation on the above scenario
involves Lawyer’s taking some of
Old Firm’s clients to New Firm. By
virtue of the move, the clients who
go with Lawyer become former
clients with respect to Old Firm.
After the move, can Old Firm ethical-
ly represent current clients adversely
to these former clients?

Until recently, DR 5-105 provided
no answer to this question. Effective
January 2, 1990, however, the
Oregon Supreme Court adopted new
DR 5-105(J) to govern this situation.
The new rule reads as follows:

(J) Effect of a Lawyer’s Depar-

ture.

When a lawyer has terminated an

association with a firm, the firm is

not prohibited by reason of the
formerly associated lawyer’s work
from thereafter representing a per-
son in a matter adverse to a client
that was represented by the former-
ly associated lawyer unless one or
more of the lawyers remaining at
the firm would be disqualified pur-
suant to DR 5-105(C) or unless the
closed file or other confidential in-
formation remains at the firm and
consent is not obtained pursuant to
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DR 5-105(D).

As can be seen, the rules govern-
ing conflicts of interest between a
current client and a former client are
somewhat complex. Nonetheless, DR
5-105 and the decided cases set forth
those rules in a clear and under-
standable manner. In order to avoid
ethical violations, Oregon lawyers
must be familiar with those rules and
must be constantly on the alert for
situations which may give rise to a
“closed file” conflict.

The next article in this series will
address conflicts of interest between
aclient’s interests and the lawyer’s
own interests.

Valerie J. Vollmar







Amendments to Code of
Professional
Responsibility

ffective January 2, 1990, the

Oregon State Bar’s Code of

Professional Responsibility
was amended as follows:

1. DR 1-102, Misconduct;
Responsibility for Act of Others.
New DR 1-102(C) was added to the
Code. Under its provisions, lawyers
are bound by the rules of professional
conduct when acting at the direction
of another person.

2. DR 1-103, Disclosure of Infor-
mation to Authorities; Duty to
Cooperate. DR 1-103(A) was
amended to require a lawyer posses-
sing knowledge that another lawyer
has committed a violation of DR 1-
102 (Misconduct) that raises a sub-
stantial question as to that lawyer’s
honesty, trustworthiness or fitness to
inform the appropriate professional
authorities, if that knowledge is not
protected by DR 4-101 and ORS
9.460(3). Those provisions deal with
protecting a client’s confidences and
secrets. The rule previously required
informing the authorities if the condi-
tions were met unless the information
was privileged.

3. DR 2-101, Publicity and Ad-
vertising. DR 2-101(D) was
amended to change the identification
requirement for direct mail advertis-
ing. Now, the word “Advertisement”
must appear on the envelope and at
the bottom, rather than the top, of
each page. The entire word need not
be capitalized, but the bold print type
size was increased from ten to four-
teen point.

4. DR 2-110(C), Withdrawal
from Employment; Permissive
Withdrawal. DR 2-110(C)(1)(e) was
amended to delete the phrase “in a
matter not pending before a tribunal”.
This is not a substantive change, how-
ever, since permissive withdrawal
under DR 2-110(C) is not permitted
in matters pending before a tribunal.

CAEmEEDRr 0 ..,

5. DR 5-101, Conflict of Interest;
Lawyer’s Self Interest. DR 5-
101(A) was amended to provide that
“a lawyer’s own financial, business,
property or personal interests” does
not include occasional, temporary ser-
vice on a court, board or administra-
tive body, if the compensation for
such service is incidental to the
lawyer’s other income. The rule pre-
viously provided that such oc-
casional, temporary service was not
considered to be “employment”.

6. DR 5-105, Conflicts of Inter-
est: Former and Current Clients.
DR 5-105(C), Former Client Con-
flicts-Prohibition, was amended to
define when matters are significantly
related. This rule prohibits repre-
sentation of a client in the same or in
a significantly related matter in
which a former client was repre-
sented if the interests of the present
and former clients are in actual or
likely conflict unless both consent to
such representation under DR 5-
105(D). Under the definition, matters
are significantly related if either:

a. representation of the
present client in the subsequent mat-
ter would, or would likely, inflict in-
jury or damage upon a former client
in connection with any matter in
which the lawyer previously repre-
sented the former client; or

b. representation of the
former client provided the lawyer
with confidential information, the use
of which would, or would likely, in-
flict injury or damage upon the
former client in the course of the sub-
sequent matter.

Consequently, if the interests of a
present and former client are in ac-
tual or likely conflict, the consent of
both is required to represent the
present client in a matter which is the
same as, or is significantly related to,
the matter in which the former client
was represented. No consent is re-
quired to represent the present client
if there is no actual or likely conflict
of interest or, if such a conflict exists,
the matter is not the same, as or sig-
nificantly related to, the matter in
which the former client was repre-
sented.
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This amendment reduces the pos-
sibility that a strict “issues conflict”
will prohibit a lawyer from repre-
senting a client without a former
client’s consent. The disciplinary
rules have not been amended, how-
ever, to address the “issues conflict”
problem that exists for current clients.

7. DR 5-105, Conflicts of Inter-
est: Former and Current Clients.
New DR 5-105(J), Effect of Lawyer’s
Departure, was added. Under this
provision, when a lawyer terminates
an association with a firm, the firm is
not prohibited, by reason of the
formerly associated lawyer’s work,
from representing a person in a mat-
ter adverse to a client represented by
the formerly associated lawyer unless
a lawyer remaining with the fimm is
disqualified under DR 5-105(C) or
the closed file or other confidential in-
formation remains at the firm and
consent is not obtained under DR 5-
105(D).

8. DR 7-101, Representing a
Client Zealously, was amended by
adding DR 7-101(C), which permits
a lawyer to seek the appointment of a
guardian for a client or to take other
protective action which is least
restrictive with respect to a client, but
only when the lawyer reasonably
believes the client cannot adequately
act in the client’s own interest.

Daniel C. Re
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CLE Committee Calendar of Seminars and Events
retchen Morris, Chairman of The following is a selective LAW), “11TH ANNUAL WIL-
Gthe CLE Program Planning schedule of seminars which may be LAMETTE TAX CONFERENCE”,
Committee, is seeking volun- of particular interest to Section Mem- Willamette University, Salem,
teers to help plan the Section’s CLE bers: Oregon, Telephone (503) 370-6046,
program which is set to be given in Anastasia Tibbetts
November 1990. The topic for the APRIL 23-27, 1990 (ALI-ABA),
program is basic estate planning. “PLANNING TECHNIQUES FOR JUNE 4 - 5, 1990 (SPONSORED
LARGE ESTATES”, BY NEW YORK UNIVERSITY),
Please contact Gretchen Morris Waldorf Astoria, New York, New “TRUSTS & ESTATES”,
directly at 810 SW Madison Avenue, York, Telephone: 1-800-253-6397 Beverly Hilton, 9876 Wilshire
Corvallis, Oregon 97333, (503) 754- Boulevard, Beverly Hills, California,
1411. APRIL 30 - MAY 1, 1990 (SPON- Telephone: (212) 790-1320
SORED BY NEW YORK UNIVER-
SITY), “TRUSTS & ESTATES”, JUNE 18 - 22, 1990 (SPON-
T — —————  Grand Hyatt, Park Avenue at Grand SORED BY UNIVERSITY OF WIS-
Central, New York, New York, CONSIN AT MADISON, SCHOOL
Notice Telephone: (212) 790-1320 OF LAW), “ESTATE PLANNING
. IN DEPTH",
ractitioners who are plan- MAY 3 -5, 1990 (ABA), “SEC- University of Wisconsin, School of
ning for closely held busi- TION OF REAL PROPERTY, Law, Madison, Wisconsin,
nesses or their owners PROBATE AND TRUST LAW”, Telephone: 1-800-253-6397
should read Treasury Notice 89- Spring CLE and Committee Meeting,
99, 1989-38 IRB 4, which Marriott’s Orlando World Center JULY 16 - 20, 1990 (SPON-
provides guidance with respect Hotel, Orlando, Florida, Telephone: ~ SORED BY NEW YORK UNIVER-
to selected issues arising under (312) 988-5263 SITY), “TAXATION OF TRUSTS
MAY 18, 1990 (WILLAMETTE Waldorf Astoria, New York, New
UNIVERSITY, COLLEGE OF York, Telephone: (212) 790-1320
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Conflicts of Interest
Between Lawyer and
Client

his article is the fifth in a series

discussing conflicts of interest.

The prior three articles dealt
with conflicts of interest between
clients. This article, however, focuses
on a very different sort of conflict;
one which arises when the interests
of a client and those of the client's
own lawyer differ,

DRs 5-101 through 5-104 all
cover potential conflicts between a
client’s interests and the lawyer’s
own interests. Several of these rules,
however, will rarely apply to the
lawyer engaged in estate planning
and administration. These rules will
be mentioned only briefly, to il-
lustrate some of the situations which
can give rise to conflicts between
lawyer and client.

DRs 5-102, 5-103, and 5-104(B)
all apply to situations in which a trial
lawyer’s exercise of professional
judgment on behalf of a client might
be compromised by the lawyer’s com-
peting interests. DR 5-102, for ex-
ample, in most cases prohibits a
lawyer (though not other members of
the lawyer’s firm) from acting as an
advocate at a trial in which the
lawyer is likely to be a witness on be-
half of the lawyer’s client. DR 5-
103(A) prohibits a lawyer from
acquiring any proprietary interest in
the client’s litigation, other than legal-
ly permissible contingent fees or

liens to secure the payment of fees
and expenses; DR 5-103(B) prohibits
advancing or guaranteeing financial
assistance to a client in connection
with litigation, unless the client
remains ultimately liable to the extent
of the client’s ability to pay. DR 5-
104(B) prohibits a lawyer from
negotiating with a client for media
rights to the client’s story prior to the
conclusion of the representation.

Unlike the rules mentioned above,
DR 5-101 and DR 5-104(A) are ex-
tremely important for every lawyer
engaged in estate planning and ad-
ministration. In particular, lawyers
must be familiar with DR 5-101(A)
and DR 5-104(A), which set forth
two general rules of wide application.
These two rules are similar in certain
respects and will often need to be
considered simultaneously, but their
focus is somewhat different.

The ethical question addressed by
DR 5-101(A) is whether a lawyer
may accept employment by a par-
ticular client, even though the
lawyer’s own interests may potential-
ly conflict with the client’s. This rule
generally prohibits a lawyer from ac-
cepting employment if the exercise
of the lawyer’s professional judg-
ment on behalf of the prospective
client “will be or reasonably may be
affected by the lawyer’s own finan-
cial, business, property, or personal
interests.”

DR 5-104(A), unlike DR 5-
101(A), assumes that a professional
relationship already exists between
lawyer and client. Where such a
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senting them),

If a lawyer wishes to avoid violat-
ing DR 5-104(A), the safest course is
never 10 enter into a business transac-
tion with clients, no matter how
much business sophistication and ex-
perience those clients may have. A
lawyer who decides to proceed with
such a transaction should be aware
that disclosure and consent alone will
often not be enough to protect against
ethical violations. Rather, the lawyer
should insist from the start that the
client obtain independent advice
from competent legal counsel.
Moreover, in order to ensure malprac-
tice coverage under the Professional
Liability Fund, the lawyer must be
careful to comply with Section 1.3(h)
of the PLF Plan by promptly execut-
ing Disclosure Form DR 5 and for-
warding it to the PLF.

For further discussion of business
transactions with clients, sce Multz,
“Lawyer-Client Business Transac-
tions: Caveat Counselor,” 3 George-
town J. Legal Ethics 391 (1989).

The next article in this series will
address conflicts of interest arising
from the lawyer’s relationship with
third parties who are not clients.

Valerie J. Vollmar

Annual Meeting

he Annual Meeting of the Es-
I tate Planning and Administra-

tion Section will be held on
Thursday, October 4, 1990 from 5:00
to 6:00 p.m. at the Portland Conven-
tion Center. The election of new
members of the Executive Commit-
tee will be held at the annual meeting.

IRS Concedes Joint
Tenangy Disclaimers
ffective

he long-standing position of
I the IRS, articulated in Treas.

Reg. 25.2518-2(c)(4)(i), has
been that the survivorship interest in
joint tenancy property could only be
disclaimed within nine months fol-
lowing creation of the joint tenancy,
not nine months from the date of
death of the first joint tenant to die.
This issue has been litigated frequent-
ly, on the basis of state law, with the

IRS recently losing a number of sig-
nificant cases. See McDonald v.
Com’r., 853 F.2d 1494 (8th Cir.
1988).

The IRS Chief Counsel’s office
has now recommended acquiescence
in the McDonald decision, and indi-
cates that the disclaimer regulations
will be revised. If the joint tenancy
was severable by either joint tenant
during life, the survivorship interest
that passes upon the death of the first
Joint tenant is now disclaimable by
the survivor. As a matter of state
property law, ORS 105.627 already
permits disclaimers by surviving
joint tenants. However, if the proper-
ty is a tenancy by the entirety, it is
not severable and the IRS will
measure the nine-month time limit
for the survivor’s disclaimer from the
date of creation of the tenancy. If the
property is real property held pur-
suant to ORS 93.180 with right of
survivorship, the IRS will measure
the nine-month time limit from the
date of creation of the tenancy unless
the tenancy is severable by either
“joint tenant” during life.

For many years it has been com-
mon and appropriate practice to ad-
vise married clients with aggregate
estates over $600,000, and all proper-
ty jointly held, to divide a portion of
their joint tenancy property into the
separate names of the joint tenants.
The purpose was to permit funding of
a credit shelter bypass trust which
could not be accomplished by dis-
claimer of joint tenancy property.
Now joint tenancy personal property
can be disclaimed. If the deceased
spouses’s will has a disclaimer credit
shelter trust, a disclaimer of the sur-
vivorship interest will cause the
deceased spouses’s interest in the
property to pass to his or her probate
estate, and a second disclaimer by the
surviving spouse can fund the dis-
claimer credit shelter trust.

Stephen O. Lane

What’'s New

Mest v. Dugan,
101 Or App 196 (1990)
laintiff, a trust beneficiary, filed
an action against the trustees
for damages based on a breach
of fiduciary duty in managing trust
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assets. The trustees had leased trust
real property to themselves without
determining the fair rental value of
the property. The trial court found
that the lease allowed self-dealing by
the trustees and limited the trustees’
liability to actions taken in bad faith.
It then held that the trustees’ failure
to determine the fair rental value
prior to executing the leases con-
stituted bad faith and awarded
damages to the plaintiff.

On appeal, the court of appeals
held that an exculpatory clause in a
trust document may relieve a trustee
of personal liability provided it does
not completely eliminate liability.
Since the clause in this case imposed
liability for bad faith, it was a valid
provision. The court then stated that
bad faith did not require an intention-
al or conscious element. Bad faith ex-
ists whenever a trustee ignores the
interests of the beneficiaries. While
the lease of the trust property to them-
selves was permissible, the irustees’
failure to determine the fair rental
value of the properties at the time the
leases were executed constituted bad
faith because that information was es-
sential to the beneficiaries’ interests.

Daniel C. Re

Masters v. Bissett,
101 Or App 163, 101 Or App
184, and 101 Or App 239 (1990).

hese appeals arose out of five
Tseparate cases between the

same parties, the trustee and
the beneficiaries of three separate
trusts. Each case involved the
propriety of actions taken or re-
quested by the trustee. This summary
is not intended to examine every
issue raised in the appeals, but serves
merely to review some of the major
points that were discussed. You are
encouraged to read the text of each
opinion to fully understand the facts
involved in the case and all of the is-
sues which were resolved.

Burden of Proof. The court held
that in an action by trust beneficiaries
seeking damages against the trustee
for breach of fiduciary duty and
undue influence, the beneficiaries
have the burden of proving that im-
proper conduct occurred. In an ac-
counting case, however, in which
certain expenses incurred by the trus-










time.

3. If both the attorney-in-fact
and his or her alternative, if any,
withdraw.

4. The principal dies.

New Presumption Codified

The new statute codifies a
troublesome new presumption. ORS
127.580 now presumes that every per-
son who is temporarily or permanent-
ly incapable has consented to
artificially administered hydration
and nutrition (water and food). While
such consent has traditionally been
assumed by the medical community,
its codification requires an extra step
in completing the statutory form, if
the client wishes to overcome the
presumption,

What to do? First, the principal
must check the box stating “With-
holding or withdrawal of artificially
administered hydration or nutrition or
both with the understanding that
dehydration, malnutrition and death
may result.” By doing so, the client
simply authorizes his attorney-in-fact
to make such a decision. If the prin-
cipal wishes to make clear his or her
desires with regard to this decision,
then either (a) that fact must be writ-
ten in the limited space provided in
the form or in an addendum which is
incorporated by reference, or (b) the
client can utilize the 1990 Stevens-
Ness version which provides addi-
tional boxes to check. These boxes, a
total of four, are mutually exclusive
in a general yes/no pattern.

The second set of boxes deals with
yet another potential pitfall for the
client and practitioner. It relates to
withholding or withdrawal of “life-
sustaining procedures” (basically
medical procedures or intervention
that utilizes mechanical or other artifi-
cial means). Such procedures have
been included in the list of limita-
tions on the authority of the attorney-
in-fact ORS 127.540(6). Like the
nutrition and hydration issue, this
limitation can be negated by the
client by (a) checking the box in the
body of the PAHC form and (b) ad-
ding an addendum or checking the ad-
ditional box in the new Stevens-Ness
form,

Addendum
When is an addendum to the

statutory form advised? The intent of
the legislation, of which Senator Bob
Shoemaker was a chief architect, was
to create a legal tool that could be un-
derstood and used by the general
public without the aid of an attomey.
However, if your client has been diag-
nosed with a specific disease, such as
AIDS, Alzheimer’s Disease, Lou
Gehrig’s Disease, Multiple Sclerosis,
etc., then the prognosis will generally
be known, and the PAHC can be
tailored to the progress of the disease.
Some issues which may be included
in an addendum are: admission or dis-
charge from any hospital, nursing
home, residential care, assisted living
or hospice service; waiver or release
of a health care provider from
liability; pursuit of legal action and
damage suits; nomination of a guar-
dian; religious beliefs; philosophy
regarding life-sustaining procedures
in the face of certain events; wishes
with regard to resuscitation of car-
diac arrest whether it be DNR ("do
not resuscitate," also known as “no
code”) or its opposite, Code Blue (in-
tervene by means of cardiopul-
monary resuscitation or CPR), or
somewhere in between, such as “no
pounding on my chest because I'm

80 years old and my ribs will break”
or “no endotracheal tube.”

Another possible area for con-
sideration is the issue of a secondary
condition. AIDS patients in particular
might want to authorize refusal to
consent to aggressive treatment of a
secondary infection when there is no
reasonable expectation of recovering
from the primary illness.

Forms and Copies

The Oregon Medical Association
printed and distributed thousands of
copies of the statutory form to its
member physicians. Oregon Health
Decisions, a nonprofit agency located
in Portland, publishes a booklet en-
titled “Making Health Care
Decisions” which contains forms and
instructions. As mentioned above, the
Stevens-Ness form, No. 1241, was
revised in early 1990 to include an ad-
dendum to take care of the problems
mentioned above relating to (1) the
new presumption of consent to artifi-
cial nutrition and hydration, and (2)
the extra step required to consent to
withdrawal of life-sustaining proce-

Page 7

dures. If the practitioner uses this
form, it is advisable to line out by
typewriter or pen the unwanted
choices and have the principal and
witnesses initial (and perhaps date)
the boxes which have been checked.

Once executed, a number of
copies should be made for (1) the at-
torney, who may choose to retain the
original, (2) the client’s regular doc-
tor, (3) the attormey(s)-in-fact, (4)
relatives and (5) the client, any time
he or she goes to the hospital or
travels.

If the client travels a good deal to
another state that also authorizes a
statutory form, then the client should
consider executing that state’s form
as well.

The Reluctant Planner

Many estate planners may be reluc-
tant to broach the subject of advance
directives because the medical jargon
is unfamiliar or the subject is uncom-
fortable. To be sure, at least a passing
knowledge of the terminology must
be learned if one is to practice in this
area. And, if one is to be a true coun-
selor and not merely a drafter of wills
and tax technician, then the subject of
possible incapacity must be ad-
dressed in the same manner as one
discusses trusts and buy/sell agree-
ments. At a minimum, the
availability of the new planning tool
should be explained to the client.

Shirley A. Bass

Health Law Seminar

hursday, October 4, 1990, the
I Health Law Section of the

Oregon State Bar will present
a seminar entitled, *“The End of
Life”. The seminar will be at the Red
Lion, Lloyd Center, from 7:30 to
9:00 a.m. and is held in conjunction
with the Annual Meeting of the
Oregon State Bar. There is no charge
for the seminar, which is open to at-
torneys, physicians, and other inter-
ested persons.

The speakers will discuss the prac-
tical dilemmas faced when dealing
with individuals who are at the end of
life. Topics include the practical
aspects of advanced directives, estate
planning, anatomical gifts and medi-
cal/ethical considerations.
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Education) 49TH ANNUAL IN-
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« December 6, 1990 (sponsored by
Sacred Heart General Hospital)
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Anatomical Gifts

One aspect of estate planning fre-
quently overlooked is providing for an
effective and timely anatomical gift
upon the death of the client. An
anatomical gift involves no tax conse-
quences or controversy (so long as the
client is so inclined), simply the oppor-
tunity for any person to do something
truly altruistic that can save the life or
sight of another.

The legal requirements for the donor
are relatively easy. The Uniform
Anatomical Gift Act, ORS 97.250,
provides that an anatomical gift may be
made by any competent person age 18
years or older by simply making a writ-
ten declaration in the presence of two
witnesses. Obviously, such a clause
can be included in a Will. The donor
should also carry a common wallet-
size Uniform Donor Card at al} times.
The donor card is particularly helpful,
as it will alert hospital personnel to the
wishes of the decedent without delay.
Timing is everything. Delays of as lit-
tle as four hours may be critical in a
heart transplant, and corneas usually
must be recovered within six hours.
Therefore, attorneys should have donor
cards available in the office at the time
a Will, Living Trust, or any other estate
and health care planning document is
signed.

However, like everything else, there
are complications. Although the
Uniform Anatomical Gift Act has been
adopted by all fifty states, its limita-
tions are just as uniform. Difficulties
are usually encountered by those
procurement agencies responsible for
accepting the gift. For practical
reasons, including the difficulty of
going against the wishes of a family in
deep stress, the desire to maintain posi-

tive public relations, and concern for
liability, the transplant community al-
most always requires consent of the
next of kin before accepting any gift.

Nevertheless, all indications of the
intent of the donor are important, since
many organ donations are made upon
routine inquiry by hospital personnel.
In 1985, Oregon became the first state
to require all hospital administrators to
make a request to the next of kin for
medically suitable anatomical gifts, in
the absence of actual notice of a con-
trary intention by the decedent. Those
involved in the process of requesting
and accepting anatomical gifts stress
that the presence of a completed card is
often very useful in suggesting to the
next of kin that a gift be made. Also
helpful is the presence of the D code
on the donor’s drivers license.

There has been discussion, but no
concensus, regarding legislative amend-
ments to the Anatomical Gift Act that
would give agencies more authority 1o
accept a gift once made, in the absence
of consent of the family. For now the
best way for donors to express their in-
tentions, in addition to filling out donor
cards, is to specifically inform their
next of kin of their wishes. To order a
supply of donor cards, attorneys may
contact the Oregon Donor Program at
494-7888. Clients expressing a wish to
make a whole body donation in this
state should make prior arrangements
with the Oregon Health Sciences
University School of Medicine. It is
particularly critical that the donated
remains be embalmed as soon as pos-
sible. Embalming costs and the cost of
transportation to OHSU are borne by
the donor, but the cremation and ship-
ping of the remains are paid by the
Department of Anatomy, School of
Medicine.
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As medical technology continues to
advance, our clients will expect us to
advise them on the legal aspects of
health care and medical issues, includ-
ing organ donations. An awareness of
the legal requirements to make an effec-
tive anatomical gift can only benefit
them and the many grateful recipients
of the gift of life.

E. Ted Meece

Conservator’s Sale of
Protected Person’s
Primary Residence

ORS 126.229 requires that a conser-
vator give notice, provide opportunity
for objection and receive court ap-
proval before selling a protected
person’s primary residence. This re-
quires some additional responsibilities
for the attorney for the conservator,
when the protected person owns a
residence, to be sure that the law is car-
ried out and to try to help all parties un-
derstand the underlying reasons for the
law.

One of the reasons for the statute
was to make conservators aware that a
person in a long-term care facility may
be allowed to keep the home and still
receive benefits (Medicaid, VA aid and
attendance pension). The attorney
needs to address if there is a likelihood
that the protected person (or spouse)
will return to the home. Will the sale
turn the “exempt” asset into cash, sub-
ject to being spent on the cost of care?
Is the protected person eligible for in-
home Medicaid?

When the conservatorship is first es-
tablished, the conservator should, of
course, be told that any sale of the
residence requires court permission.

If a sale is contemplated, petition-
er’s attorney should have the conser-
vator discuss the sale with the
protected person’s physician to con-
firm that there is no reasonable
likelihood that the protected person
will return home or be adversely af-
fected by the news of the sale.

The attorney should also have the
conservator discuss the sale with the
protected person and, to the extent pos-
sible, include the protected person in
all aspects of the transaction. Choosing
the buyer, often an emotional issue,
should not be ignored.

If the protected person is going to
object to the sale, the objector’s attor-

ney should consider who pays the legal
fees of objection, The attorney should
seek authorization for the payment of
reasonable fees by the court at the time
of the filing of the objection.

Various theories of objection may
present themselves, such as whether it
is necessary to sell the home if the
protected person did not want it sold. If
it is not necessary to sell the home,
would selling it hurt the protected
person’s confidence, independence,
well being, mental health, etc.? Again,
is there a likelihood that the protected
person would return home?

The protected person should general-
ly be allowed to minimize the restraints
placed by the guardian and, in fact,
should be allowed to return home and
receive in-home supervised care, if pos-
sible.

A judge will probably give weight
in his decision to the following factors:

a) Merely because the protected per-
son wants to keep the home is not suffi-
cient reason to deny the petition for
sale. (This assumes that the protected
person has some mental capacity).

b) If expert testimony shows that a
return home would be medically benefi-
cial to the protected person, then the
petition will be denied.

¢) If expert testimony shows that
there is a reasonable likelihood that the
protected person will return to the
home, the petition will be denied. If
that return home, however, involves
significant home-based care and super-
vision, it is not clear what the outcome
would be.

d) Merely because the home may in-
volve an environment more conducive
to independence is not sufficient reason
to deny the petition,

~ The emphasis would be on expert
testimony.

Because a conservator now has to
get court approval for a sale, restricting
the home for the purposes of reducing
the bond becomes relatively more cost
effective. Approval of the sale will re-
quire raising the bond amount at the
time the order approving the sale is
presented to the court, however.

The inventory including the home
must be in the court file for the court to
consider the petition for sale.

At the time that a sale is con-
templated, the attorney should advise
that any earnest money agreement in-
clude language that the sale is subject
to approval by the Court.

Sam Friedenberg
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What’s New

Roe v. Pierce,
102 Or App 152 (1990).

Prior to his death, decedent had filed
a medical malpractice action, which in-
cluded a claim for loss of consortium
by his wife. Decedent subsequently
died as a result of the alleged malprac-
tice. His wife was appointed personal
representative of his estate and filed an
action for wrongful death under ORS
30.020. She also filed, as personal rep-
resentative, an amended complaint in
the medical malpractice action. The ac-
tions were settled, and wife petitioned
the probate court to approve the settle-
ment, maintaining that the settlement
disposed of the estate’s claims for per-
sonal injuries to the decedent, for the
personal representative’s loss of con-
sortium, and for wrongful death. The
court held that the portion of the settle-
ment attributable to decedent’s pain
and suffering should, pursuant to ORS
30.075, be payable to decedent’s es-
tate, and then be distributed according
to his Will. Decedent’s children ap-
pealed, arguing the damages for pain
and suffering should have been appor-
tioned to decedent’s heirs under ORS
30.030(5).

The Court of Appeals affirmed the
trial court, holding that a claim for pain
and suffering may be maintained under
either ORS 30.020, with any recovered
damages distributed to decedent’s
heirs, or under ORS 30.075, with any
such damages distributed to his
devisees. The court noted that any in-
consistency or inequity that existed be-
cause of this result should be resolved
by the legislature.

Daniel C. Re

Day v. Vitus,
102 Or App 97 (1990).

Husband and wife signed a postmari-
tal agreement, the terms of which
provided, in part, that each party
waived the right to elect against the
other’s Will. After wife died, husband
argued that the agreement did not
prevent him from electing against
wife’s Will because she had not ade-
quately disclosed her property interests
to him.

The Court of Appeals affirmed the
trial court’s judgment that prevented
husband from electing against the Will.
The court held that, for the husband to
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The following is a selective .
schedule of seminars which may be of
particular interest to Section Members:

= October 11, 1990 (Sponsored by
ALI-ABA) Advanced Tax Issues
in Estate Planning, Via Satellite, 9
a.m. to 1 p.m. PDT. Telephone: .
(800) 253-6397.

» October 11-12, 1990 (Sponsored by
Practicing Law Institute) Estate
Planning, Dorral Inn, New York
City, New York. Telephone: (212)
765-5700, Ext. 271.

» October 25-27, 1990 (Sponsored by
ALI-ABA, Cosponsored by Califor-
nia Continuing Education of the -
Bar) Uses of Life Insurance in Es-
tate and Tax Planning, at the Hyatt
Regency Embarcadero in San Fran-
cisco, California. Telephone: (215)
243-1630.

» October 24-27, 1990 (Sponsored by
The Southern California Tax & Es-
tate Planning Forum) Tax and Es-
tate Planning, Meridian Hotel,
Coronado Island, San Diego, Califor-
nia. Telephone: (800) 332-3755.
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October 28, 1990 (Sponsored by the
University of Southem California,
Law Center) Probate and Trust,
Westin Bonaventure Hotel, Los An-
geles, California. Telephone: (213)
743-7557.

October 30, 1990 (Sponsored by
Oregon State Bar Continuing Legal
Education) Trusts and Estates:
The Current Estate Planning
Climate, Via Satellite from the OSB
Center, 5200 S.W. Meadows Road,
Lake Oswego, Oregon 97035.
Telephone: (800) 452-8260, Ext.
407 or 326.

November 2, 1990 (Sponsored by
the Oregon State Bar Association)
Basic Estate Planning, New Con-
vention Center, Portland, Oregon.
Telephone; 620-0222.

November 8-9, 1990 (Sponsored by
the Washington State Bar Associa-
tion, CLE, in cooperation with the
Estate Planning Council of Seattle)
The 35th Estate Planning Semi-
nar, at the Seattle Center Exhibition
Hall, 500 Westin Building, 2001
Sixth Avenue, Seattle, Washington
08121-2599. Telephone: Debbie
Kirchhauser at WSBA (206) 448-
0433,

Estate Planning and Administration Section

Page 4

November 8-9, 1990 (Sponsored by
Practicing Law Institute) Estate
Planning, Hyatt Regency Hotel, St.
Louis, Missouri. Telephone: (212)
765-5700, Ext. 271,

November 29, 1990 (Sponsored by
ALI-ABA) Estate Planning in Late
1990: The Current State of Estate
Freezes, Buy-Sell Agreements,
GRITS, and Joint Purchases, Via
Satellite. Telephone: (800) 253-
6397.

December 2-8, 1990 (Sponsored by
NYU School of Continuing Educa-
tion) 49th Annual Institute on
Federal Taxation, Fairmont Hotel,
San Francisco, California.
Telephone: (212) 790-1320.

January 7-11, 1991 (Sponsored by
University of Miami, Law Center;
25th Annual Institute on Estate
Planning, Fontainebleau Hilton
Resort & Spa, Miami Beach,
Florida. Telephone: (305) 284-4762.

January 21-24, 1991 (Sponsored by
the University of Southern Califor-
nia, Law Center) Tax Conference,
University of Southern California,
University Park, Los Angeles,
California. Telephone: (213) 743-
7557.
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