







































































Oregon Estate Planning
and Administration
Section Newsletter

Volume XI, No. 4
October 1994

Published by the
Estate Planning
and Administration

§ER .
BAR Section of the

i Oregon State Bar

The Continuing Joint Trust Debate

Part 11

1. Introduction
his is the second part of an article briefly summarizing some of the
basic benefits and problems of joint trusts. Part I, which appeared in
the July 1994 issue of this newsletter, discussed the fundamental
theory of joint trusts and some inherent tax and other problems. This part
discusses an approach to avoid these problems. Readers should review the
issues carefully and make their own conclusions before proceeding.

This article uses the term “joint trust” in the traditional sense, meaning a
single trust commingling whatever property interests (whether joint,
community, or separate) are contributed by the spouses. Although many
practitioners also use the term “joint” trust to refer to a single trust providing
for separate shares or unilateral powers of revocation, this article uses the more
descriptive term of “common trust.”

2. The “Common Trust”

As discussed in Part I, a true “joint trust” can cause unexpected gift and
estate tax problems at the time of initial funding, at the death of the first spouse
to die, and at the death of the surviving spouse. A “common trust” can avoid
virtually all of these transfer tax problems and at the same time preserve the
basic “joint” nature of the estate plan.

A. Basic Approaches

One common trust approach is, in effect, to provide for two separate trusts
or shares combined in one instrument, each trust holding an undivided one-half
interest in all the assets of the joint trust estate. Each spouse retains the
unrestricted right to amend or revoke his or her respective separate trust, but
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e “In Terrorem” Clauses. The Executive Committee
agreed that legislation in this area is needed. Dave
Andrews and Bernie Vail will draft the bill.

e Slayer Statute. The Committee agreed to support
revisions of ORS 112.455 to 112.555, regarding a
slayer’s ability to inherit or otherwise receive property as
a result of the death of a homicide victim. Dave Petersen,
Jim Light, and John Hutchinson will draft the bill.

o Uniform Multiple Persons Account Act. Sally
Landauer and Donna Muehleck will review revisions
proposed by Stan Loeb.

Ron Bailey, Chair of the Legislative Affairs
Subcommittee, reported that the Banking Section is
interested in legislation that would (1) allow personal
representatives to assign the responsibility to bring
wrongful death claims; (2) exempt banks from the
home sale disclosure requirements; and (3)
standardize trust memorandum forms.

Anyone with suggestions or comments about any
proposed bill should address them to the drafters of the
bill or Ron Bailey.

Annual Meeting News

he Estate Planning and Administration Section

held its annual meeting at the Portland

Conference Center on September 27. The
following people were elected to serve on the Executive
Committee during 1994-95:

Chair Elect:
Donald K. Denman, Medford

Treasurer:
Rita Batz Cobb, Hillsboro

Secretary:
Christine P. Brown, Portland
Directors (two-year terms):
David P.A. Seulean, Medford
David E. Petersen, Bend
David B. Brownhill, Ontario
James G. Heltzel, Salem
Director (one-year term):

Wesley D. Fitzwater, Portland

The following people will continue to serve on the
Executive Committee during 1994-95:

Chair:
Helen Rives, Portland Q

Past Chair:
Gretchen R. Morris, Corvallis

Directors (one-year terms):
Christine P. Brown, Portland
Donna M. Muehleck, Portland
Charles C. (“Craig”) Heath, Eugene
Shirley A. Bass, Portland

Prior to the annual meeting, the Section presented a
Revocable Trusts Forum discussing whether some
Oregon statutes that currently apply only to wills should
also apply to revocable trusts. Most of the people who
expressed comments at the forum thought legislation is
needed to insure some basic consistency between trusts
and wills. The group reached no consensus, however, on
the specific areas the legislation should address. The
Section will study the issue further.

Practice Tip @

efore filing any estate tax return, the practitioner

should determine the amount of the decedent’s

unused unified credit; to do so, the practitioner
must obtain copies of all gift tax returns filed during the
decedent’s lifetime. The following procedure should be
followed for investigating the existence of any gift tax
returns for a decedent and obtaining copies of the returns:

1. File IRS Form 2848, Power of Attorney and
Declaration of Representative, which enables the
IRS to furnish confidential tax information to the
practitioner. This form may be sent via facsimile to
the IRS, Attention: Hotline, at (503) 326-5457
(Portland number).

2. Call the Practitioner’s Hotline, (503) 326-2381
(Portland number), and request a list of all gift tax
returns filed from 1977 to the present.

3. After the list is received, request a copy of each
return by submitting IRS Form 4506, Request for
Copy of Tax Form, with a check covering the cost.
4. Copies of the gift tax returns must be filed with
IRS Form 706.

Shannon M. Connelly
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